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ANNOUNCEMENT OF "SUMMARY OF 1953 KANSAS 
LEGISLATION" 


By FRANKLIN CorRICK, Revisor of Statutes 
Secretary of Kansas Legislative Council 


All new 1953 Kansas legislation of general or special import, except ap. 
propriation measures, is summarized in a 67-page multilithed booklet prepared 
and distributed by the office of Kansas Revisor of Statutes, Third Floor, State. 
house, Topeka, Kansas. Lawyers who have purchased the General Statutes of 
1949 and 1951 Supplement are entitled to a copy of this “Summary” and others 
may receive it upon request until the supply of copies is exhausted. 


References in the Summary are to the original numbers of the 1953 Senate 
and House enrolled bills and resolutions, since it was written before the chapter 
numbers of the forthcoming 1953 Session Laws were assigned by the office 
of secretary of state. However, through the cooperation of the secretary of 
state’s office, numerical cross references to the 1953 Session Law chapter num- 
bers of both Senate and House bills appear in the last part of the Summary. By 
referring to these cross reference tables, the Senate and House bills cited in the 
Summary may be readily located in the Session Laws when they are published 
shortly before July 1, 1953. 


EVIDENCE OF MOTIVE IN FRAUD CASES WHEN MOTIVE 
IS NOT AN ISSUE 


By MARION C. MILLER 
Of the Kansas City, Kansas, Bar 


The principle that evidence of misrepresentations to others than the plaintiff 
is competent for the sole purpose of “tending to establish the element of motive 
or intent to defraud” has again been affirmed in Stegman v. Professional and 
Business Men’s Life Insurance Company, 173 Kan. 744. 


As yet, the Court has not, in our opinion, ever reconciled this holding with 
an equally well established principle that in fraud cases arising out of contract, 
scienter is immaterial. 


The Court held in Becker v. McKinnie, 106 Kan. 426, that the seller was 
liable, although he may not have known of the falsity of his representations 
and may have had no intent to deceive. A cause of action may arise when the 
representation is made without actual knowledge of its truth or falsity and, 
when damage results, is injurious whether made through honest or dishonest 
motives. Roome v. Sonora Petroleum Company, 111 Kan. 633. A vendor is 
estopped to deny his misleading representation. Westerman v. Corder, 86 
Kan. 289. 
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The latter cases show that the defendant can not now plead honest motive, 
lack of knowledge or no specific intent. But if the Court is correct in Stegman 
v. Insurance Company, supra, when it says the “. . . motive and intent were 
essential elements of fraud” and testimony of such is competent and a “nec- 
essary element of plaintiff's cause of action” and “was properly admitted”, why 
can not the defendant be permitted to establish a complete defense by denying 
and refuting these “essential elements.” 


Intent is unquestionably an element in actions for criminal fraud and in 
other fraud not arising as a breach of contract, and probably so where punitive 
damages are sought. 

When misrepresentation gives a cause for damages for breach of contract, 
or rescission, and where no cause for punitive damages is stated, then motive 
or intent is not an element and proof of it should not be admitted. This is logic. 


We might reach the same conclusion on the basis of policy, particularly 
where the contract is in writing, where in every such case the plaintiff is trying 
to nullify the written instrument by parol evidence. 


On public policy, Justice Brewer wrote, “A disposition, after entering into 
a contract which proves unfavorable, to search for some means of getting out 
of it, is unfortunate; it encourages misconstruction of statements, misrecollec- 
tion of words, and willful falsehood. A party who finds on inquiry that he can 
not avoid his contract, except by proof of misrepresentations by the other 
party, is under fully as strong temptation to impute such misrepresentations, as 
a party seeking a contract is to make them.” Graffenstein v. Epstein & Co., 23 
Kan. 443, 446. 

The Stegman case, supra, also affirms that a similar representation to others 
than the plaintiff is not admissible to prove the fraud in the case on trial. What 
other fraud do we care about? 


The averment of any fraud maligns the honest defendant. A party to any 
transaction, even a lawyer, is always subject to being accused of fraud. It seems 
impossible to take any effective safeguards in such transactions to prevent this. 
No degree of honesty, frankness, forthrightness, caution, diligence or other 
virtue seems adequate. Reducing the entire proceedings to paper is not suf- 
ficient. Fraud vitiates all, and nullifies the most comprehensive records. Fraud 


is not easy to disprove. 


In protecting those who do not protect themselves, the law sometimes results 
in putting a premium on the ignorant, the gullible, the grasping; and handicaps 
rather than encourages the exercise of integrity and intelligence. If Justice 
Brewer is right, why tempt the plaintiff to impute to defendant not only the 
representation complained of, but the representation to others as well. 


In fairness to the defendant without limiting the evidence admissible to prove 
the fraud in the case on trial, we would advocate elimination of the unsatisfac- 
tory evidence of collateral matters when motive and intent are really not an in- 


dispensible issue. 
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BANKRUPTCY REVISITED* 


By JAMES L. QUINN 
Of the Topeka, Kansas, Bar 


When I was asked by your Program Committee to prepare a paper for de. 
livery before this Body, I was rather intrigued by the title selected for my sub- 
ject, “Bankruptcy Revisited.” 


Digressing for a moment, I would call your attention to the fact that in 
1946, at which time many significant changes were made in Bankruptcy Laws, 
the total number of bankruptcy cases filed in the entire State of Kansas amount. 
ed to 96. So far during the present year of our Lord 1953, during the month 
of January, 48 cases were filed; in February, 45 cases were filed; and in March, 
66 cases were filed; making a grand total of 159 bankruptcy cases filed during 
the first quarter of 1953. From this it appears to me that instead of bankruptcy 
being revisited by us—bankruptcy, in effect, has moved in, drawn up a not 
too comfortable chair, and is prepared to squat among us. 


The subject of bankruptcy has plagued the minds of men since the first 
debtor obtained goods or chattels from a creditor and promised to make pay- 
ment for them in the future. In primitive times barter satisfied the needs of 
society at that time in that the transaction was closed on the spot. After the 


debtor-creditor relationship came into being it became necessary to establish 
a process for the enforcement of a claim against a defaulting debtor and thus 
laws relating to bankruptcy were formed. In the beginning, and here I shall 
not dwell on the injustices perpetrated on debtors, bankruptcy laws were more 
beneficial to creditors, and in fact, no voluntary petitions in bankruptcy were 
permitted in England until about 1849. The founding fathers of our Republic 
recognized the need for change in bankruptcy laws existing at that time and in 
Article 1, Sec. 8, of the Constitution of the United States gave Congress the 
power to establish “unform laws on the subject of bankruptcies throughout the 
United States.” The framers of the Constitution granted plenary power to 
Congress over the whole subject of bankruptcies. The construction placed upon 
this important clause in the Constitution can best be understood by quoting 
from the decisions of the Supreme Court of the United States. 


In the case of Hanover National Bank v. Moyses, (186 U.S. 181) the Court 
had before it the question of the constitutionality of the Act of 1898, and it 
reaches the following conclusions: 


“The conclusion that an act of Congress establishing a uniform system of 
bankruptcy throughout the United States, is constitutional, although providing 
that others than traders may be adjudged bankrupts, and that this may be done 
on voluntary petitions, is really not open to discussion.” (p. 187) 


“The subject of ‘bankruptcies’ includes the power to discharge the debtor 


eo Part of the discussion in the “Section Meetings” during the 71st Annual Meeting of the Bar Association of the 
State of Kansas at Wichita, April 24, 1953. 
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from his contracts and legal liabilities, as well as to distribute his property. The 
gtant to Congress involves the power to impair the obligation of contracts, and 
this the States were forbidden to do.” (p. 188) 


In the case of International Shoe Co. v. Pinkus, (278 U.S. 261) the Court 
said: 

“The power of Congress to establish uniform laws on the subject of bank- 
ruptcies throughout the United States is unrestricted and paramount. Constitu- 
tion, Art. I, Sec. 8, Cl. 4. States may not pass or enforce !aws to interfere with 
or complement the Bankruptcy Act or to provide additional or auxiliary regu- 
lations.” 


These and other cases lead very definitely to the conclusion that the power 
of Congress to legislate on the debtor-creditor relationship is limited only by 
the Fifteenth Amendment. The first Bankruptcy Act became effective April 
4, 1800, and was repealed December 19, 1803. The second Bankruptcy Act 
became effective August 19, 1841, and was repealed March 13, 1843. The 
third Bankruptcy Act became effective March 3, 1867, and was repealed April 
15, 1878. These futile efforts on the part of Congress, plus the labor of lawyers 
and business men interested in the subject, finally resulted in the passage of the 
Bankruptcy Act of 1898. It was signed by President McKinley on July 1, 1898, 
and became effective on that date. It has been amended and revised but has 
remained in full force and effect for more than 50 years. 


The revision of 1938, which has frequently been referred to as the Chandler 
Act, had its purpose the clarification of the law and extending its application 
to those who are unable to pay their debts as they mature and permitting, 
under the guidance of the Court, rehabilitation and reorganization of unfor- 
tunate debtors. Thus the doors of the bankruptcy court have been opened to 
all persons, including partnerships and corporations, except insurance com- 
panies, banks and building and loan associations, to readjust their affairs, and 
the Court may permit extension or composition of debts and relieve the debtor 
under a plan proposed by him of the unpaid deficit of his debts. (11 U.S.C. 1, 
et seq) 

The Bankruptcy Act (11 U.S.C. 1, et seq) is administered by the Courts 
of the United States. The proceedings are in rem, (1 Rem 20) and a branch 
of equity jurisprudence. The Act is remedial and should be interpreted reason- 
ably and according to the fair import of its terms, with a view to effect its ob- 
jects and to promote justice. (1 Rem. 25, and cases there cited. ) 


“‘Courts of Bankruptcy’ shall include the District Courts of the United 
States and of the Territories and possessions to which this Act is or may here- 
after be applicable, and the District Court of the United States for the District 
of Columbia;” (Sec. 1 (10).) 

The Courts designated are vested within their respective territorial limits 


with such jurisdiction at law and in equity as will enable them to exercise 
original jurisdiction in proceedings under the Bankruptcy Act. (Sec. 2a) 
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“Court” shall mean the judge or the referee of the Court of Bankruptcy 
in which the proceedings are pending. (Sec. 1 (9).) 


The judge may at any stage of the proceedings refer the cause to the referee. 
(Sec. 22) In the absence of the judge from the district or division, the clerk 
may make the reference. (Sec. 18f) On proper reference the referee becomes 
the Court of Bankruptcy. (Secs. 1 (9) and 38) “And thereafter all proceed- 
ings, except such as are required by the Act or by these general orders to be 
had before the judge, shall be had before the referee.” (Gen. Order 12) The 
referee is vested with jurisdiction to (1) make the adjudication or dismiss the 
petition; (2) administer oaths, examine witnesses and require the production 
of documents; (3) exercise the power of the judge for taking possession and 
releasing of the property of the bankrupt on the issuance by the clerk of a 
certificate showing the judge’s absence, sickness or inability to act; (4) grant, 
deny or revoke discharges; (5) confirm or refuse to confirm arrangements or 
wage-earner plans, or set aside the confirmation thereof and reinstate the pro- 
ceedings; (6) perform such of the duties as are by this Act conferred on 
Courts of Bankruptcy, and as shall be prescribed by rules or order of the Court 
of Bankruptcy of their respective districts, except as otherwise provided; and 
(7) authorize the employment of stenographers for reporting and transcribing 
proceedings. (Sec. 38) 

The jurisdiction of the Court of Bankruptcy is defined generally and specially 
in Sec. 2a of the Act and it has been held that the statutory requirement that 
bankrupt have residence or place of business within territorial limits of the 
Court in which bankruptcy petition is filed is jurisdictional. (in re Federman, 
119 F. 2d 754) 

The Court has power in the first instance to determine whether it has juris- 
diction, (Harris v. Brundage Co., 305 U.S. 160) and when determined by the 
Court becomes res judicata. (Stoll v. Gottlieb, 305 U.S. 166) 


Since most of the business of the Court is devoted to voluntary petitions in 
bankruptcy, and since all phases of the Bankruptcy Act cannot be covered in 
a short subject, I will devote the rest of this paper to the subject of a voluntary 
petition in bankruptcy. 

Bankruptcy law is very largely procedural. The reason that we have the 
law is because the Congress of the United States has the power to modify con- 
tracts, which includes the law of preference and the law of discharge. Other- 
wise than these two very broad and important subjects, in the Bankruptcy 
Courts we are dealing almost entirely with the state law as it applies to the 
property in the state where the litigation is pending. 

A voluntary action is initiated by the debtor. The Act prescribes procedures 
which must be followed, but where no procedure is provided in the Act, the 
rules of civil procedure, in so far as they are not inconsistent with the Act, are 
applicable. (Gen. Order 37 ) 

The necessary form prescribed by the Supreme Court and designated as 
Form #1 can be obtained from any first-class stationer’s store and comes in 
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sets of four. This is to provide the three copies, all of which must be verified, 
for filing in the Bankruptcy Court, leaving the fourth copy for your office 
record. The costs of filing are $48.00, of which $3.00 is Court Reporter's 
fee which must be paid in full before the bankrupt may be discharged. In the 
event your client is unable to advance the entire amount at the time of filing, 
you may file an additional “Poverty Affidavit” requesting the Court to extend 
the time for paying these costs. The petition in bankruptcy must allege (1) 
the jurisdictional facts including the residence and occupation of the debtor. 
The debtor must be a resident of Kansas, or have lived in Kansas the greater 
portion of six months next preceding the filing of the petition. (2) The pe- 
titioner owes debts and will surrender all his property, except such as is exempt. 
(3) A schedule of all of his debts, and the names and places of residence of 
his creditors, if known, or if unknown that fact to be stated. It is important 
that the address of the creditor be given if known, or such creditor may not be 
discharged. (4) A schedule containing an actual inventory of all his property 
(5) The property to be exempted. In addition, the bankrupt must file, in 
triplicate, at the time the petition is filed, a statement of his affairs on the 
form prescribed by the Supreme Court. It is good practice in the event the 
bankrupt is or has been operating a business up to the time of the filing of 
the petition in bankruptcy and if he has perishable goods or stock which should 
be conserved for the benefit of creditors, for the Attorney to request the ap- 
pointment of a Receiver in order that the Receiver may immediately begin to 
conserve assets of the estate. The actual notice to creditors is given by the. 
Court designating a time and place for the first meeting of creditors to be held 
not less than 10 days thereafter. At this first meeting the bankrupt must be 
present and submit himself for examination by the Court and creditors, con- 
cerning the conducting of his business, the cause of his bankruptcy, his dealings 
with his creditors and other persons, the amount, kind, and whereabouts of his 
property, and in addition, all matters which may affect the administration and 
settlement of his estate or the granting of his discharge. 


When the first meeting of creditors is called to order by the referee in bank- 
tuptcy, the first order of business is to verify the appearance of the bankrupt. 
Next, the appearances of creditors or attorneys representing creditors is taken. 
The Court then requests nominations for appointment of Trustee of the estate 
of the bankrupt by the creditors. If the creditors fail to appoint, the Court 
shall appoint the Trustee. The bankrupt is then sworn and examined under 
oath by his attorney after which the creditors may examine the bankrupt. 


Forms for the filing of claims, called Proof of Claim in Bankruptcy, in bank- 
rupt estates may be obtained from the Clerk of the Court, must be verified, and 
filed in duplicate with the Clerk. If the claim is founded upon an open ac- 
count, an itemized statement of the account must be attached to the claim. If 
the debt or liability is founded upon an instrument of writing, the instrument 
and copies thereof must be attached to the claim. 

The creditors, to participate in the distribution of the estate, must file proof 
of their respective claims and have them allowed. There are four classifications 
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of claims: Secured (Section 1 28); priorities (Sec. 64); unsecured (Sec. 65); 
and unliquidated (Secs. 57d and 63d). 


Debts of the bankrupt may be proved and allowed against the estate, which 
are founded upon: (2 Rem. 768, et seq.) 1. A fixed liability based on a judg. 
ment or written instrument absolutely owned by the claimant at bankruptcy 
and with interest to the date of bankruptcy. 2. Costs taxable against a bank. 
rupt. (Rem. 786) 2. A claim for taxable costs incurred in good faith by a 
creditor. 4. An open account or a contract, express or implied. 5. Provable 
debts reduced to judgment after the filing of the petition and before discharge. 
(2 Rem. 809) 6. An award of an industrial accident commission of any State. 
(2 Rem. 814) 7. The right to recover damages in any action for negligence 
instituted and pending at bankruptcy. (2 Rem. 815) 8. Contingent debts and 
contingent contractual liabilities. (2 Rem. 826) 9. Claims for anticipatory 
breach of contract, including unexpired leases of real or personal property, 
limiting landlords to an amount not exceeding the rent reserved by the lease 
for the year next succeeding the date of the surrender of the premises to the 
landlord plus an amount equal to the unpaid rent accrued. (2 Rem. 842 and 
852.01) Sub-Section c. The rejection of an executory contract or unexpired 
lease shall constitute a breach of such contract or lease as of the date of the 
bankruptcy. (Sec. 63) 


Interest is collectible on unsecured claims to the date of the filing of the 
petition, and if interest has been paid in advance it must be rebated to that date. 


Interest on tax priorities is collectible only to the date of bankruptcy. (City of 
N. Y. v. Saper, 336 U.S. 328) Interest on secured claims, if the security is suf- 
ficient is collectible to the date of payment. (2 Rem. 726; 3 Coll. 1835-1840) 
The rate of interest and usury are controlled by the laws of the state. (3 Coll. 
1844) 


In addition to the petition and proof of claim the principal pleadings in a 
bankruptcy action are generally the petition for the turn over order and the 
reclamation petition, although they may include motions and applications. The 
first is by the Trustee to recover property belonging to the estate in the hands 
of the bankrupt or a third person. The second is by the claimant asking that 
property in the hands of the Trustee be delivered to him. (2 Coll. 533, 536; 
5 Rem. 2399) All pleadings alleging matters of facts shall be verified. (Sec. 
18c) 


The petition for a Turn Over Order shall allege (1) the jurisdictional facts; 
(2) the facts shall entitle the Trustee to the possession and control of the prop- 
erty; (3) a prayer for a Turn Over Order. The petition to reclaim property 
from the Trustee shall first be presented to the Clerk of the District Court and 
the filing fee of $10.00 paid. It is then either by the Clerk or the party filed 
with the Referee. 


The Court of Bankruptcy may make such orders and issue such processes 
as may be necessary for the enforcement of the provisions of the Act. (Sec. 2 
(15); Gen. Order 3) This includes the notices provided for by the Act, (Sec. 
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58) and the order to show cause, which is usually issued to bring third parties 
in to the case. Ordinarily the order to show cause is a direction to the party to 
show by a date certain why the prayer of a petition should not be granted. 
(5 Rem. 2407 and 2480) It may be served, if sc ordered, by mail. (In re 
Wood & Henderson, 210 U.S. 246-253; Local Rule No. 4) 


The rules of evidence, with few exceptions, are the same as in any other 
proceeding. The Court may, upon application of any officer, bankrupt or 
creditor, by order, require any designated person to appear before the Court 
or before the Judge of any State Court to be examined concerning the act or 
property of the bankrupt. The spouse may be examined only touching busi- 
ness transactions by such spouse or to which such spouse is a party. (Sec. 21a) 
If it shall appear that the interest of a witness is adverse to the party calling 
him, such witness may be examined as if under cross-examination. (Sec. 21j) 
In all proceedings the parties in interest shall be entitled to all the rights and 
remedies granted by the rules of equity practice. (Sec. 21k) 


A voluntary or involuntary petition shall not be dismissed until after notice 
to the creditors as provided in Section 58 of the Act; provided, that in case of 
a dismissal for failure to pay the costs of the bankruptcy proceedings, such no- 
tice of dismissal shall not be required. (Sec. 59g) A dismissal is in effect judg- 
ment denying discharge. (7 Rem. 3183) 


After the bankrupt shall have been examined, either at the first meeting of 
the creditors or at a meeting specifically fixed for that purpose concerning his 


acts, conduct, and property, the Court shall make an order fixing a time for the 
filing of objections to the bankrupts’ discharge, notice of which shall be given 
to all parties in interest as provided by Section 58. If no objection has been 
filed, the Court shall discharge the bankrupt. (Sec. 14b) If objection is filed, 
the bankrupt shall be given notice and hearing held thereon as provided by 
Section 58b. 


A discharge in bankruptcy will release a bankrupt from all his provable 
debts, except those listed in Section 17, which in general are: 1. Taxes. 2. Lia- 
bilities for obtaining money by false pretense, for willful and malicious in- 
juries to the person or property of another, for the support of wife or child, 
or seduction of an unmarried female, and for the breach of promise of mar- 
riage accompanied by seduction. 3. Debts not scheduled in time for proof and 
allowance, unless the creditor had notice of the proceeding. 4. Debts created by 
fraud or embezzlement while acting as an officer. 5. Wages which have been 
earned within three months prior to the bankruptcy, and limited to a total of 
$600. 6. Money of an employee received by his employer to secure faithful 
performance. 


When the affairs of the estate are ready to be closed, a final meeting of the 
creditors shall be ordered, (Sec. 55e) and of which at least 10 days notice shall 
be given, (Sec. 58 (5) ), which notice shall be accompanied by a summary 
of the Trustee’s final report. (Gen. Order 12) 

After the final meeting of creditors, the assets are generally distributed in 
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this order. (Section 64) 1. The cost of administration, which includes all of 
the expenses incident to the administration of the estate enumerated in the 
statute. 2. Wages, not to exceed $600, to each claimant earned within three 
months before bankruptcy, due to workmen, servants, clerks or salesmen, 
3. Costs which have accrued in wage earner or arrangement proceeding. 4. Taxes 
legally due and owing by the bankrupt to the United States or any state or sub- 
division thereof. 5. Debts owing to any person, including the United States, 
who by the laws of the United States is entitled to a priority, and rent owing 
to a landlord who is entitled to priority by applicable state law, limited to 
accruals within three months before bankruptcy. 6. General creditors. 


Any person aggrieved by an order of the referee may, within 10 days after 
the order thereof, or within such extended time as the Court may for cause 
shown allow, file with the Referee a petition for review, or a petition for a 
rehearing, (Sec. Local Rules VI) of such order by a judge and serve a copy 
of such petition upon the adverse party. It shall set forth the order complained 
of and the alleged errors in respect thereto. (Sec. 39c) The Referee shall 
transmit to the Clerk a certificate on the petition for review, together with 
a statement of the question presented, the findings and order thereon, a tran- 
script of the evidence or a summary thereof, and all exhibits. (Sec. 39a (8).) 
The Judge shall accept the findings of fact unless clearly erroneous, and after 
hearing may adopt, modify, or reject in whole or in part the order or recommit 
it with instructions. (Gen. Order 47) The Referee may extend the time for 


filing the petition for review. (Rem. 3705.5) A general assignment of error 
is not sufficient. (Rem. 3707; 2 Coll. 1488) The power and authority of the 
Judge on review is discussed in the cases of: Pfister v. Finance Corp., 317 USS. 
144, 153; Equitable Life Assurance Soc. v. Carmody, 131 F. 2d 318; and other 
cases. 


In conclusion, may I suggest to the practicing attorney who does not feel 
inclined to invest the large sum of money necessary to procure the enlarged 
editions of Collier’s or Remington on Bankruptcy, but who wishes to have on 
hand a working knowledge of the subject, that he procure “Lectures on the 
Law of Bankruptcy” by Edward R. Sloan, the Referee in Bankruptcy for the 
State of Kansas, obtainable from the Washburn University Law School, To- 
peka, Kansas, for the sum of $2.75, and “Collier's Pamphlet Edition of the 
Bankruptcy Act” for sale by Matthew Bender & Co., Inc., Albany, N. Y., for 
$6.50. 


It is my personal opinion that the average attorney, after a study of these 
two volumes, will, in truth, be able to “Revisit Bankruptcy.” 
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AUTOMOBILE INSURANCE* 


By JOHN F. HAYES 
Of the Hutchinson, Kansas, Bar 


When I was asked to prepare a paper in the field of automobile insurance 
for presentation at this meeting, I accepted the assignment expecting that the 
Kansas legislature, of which I was a member, would pass the proposed Finan- 
cial Responsibility Law, 1953 House Bill No. 379. I thought that it weuld be 
of interest to you to have a discussion of the provisions of that law together 
with its probable effect upon the lawyers engaged in the trial of automobile 
damage actions. 

The bill passed the House, but it was amended in the Senate to provide for 
the adoption by Kansas of the doctrine of “comparative negligence.” The 
amendment was not acceptable to the House Conference Committee and the 
bill, therefore, did not become law. 


The Legislative Council devoted a great deal of time and study to this sub- 
ject and determined that the proposed Financial Responsibility Law was more 
acceptable than either the unsatisfied judgment plan or the compulsory in- 
surance plan which I shall refer to later. 


It is my considered judgment that the best interests of the people of Kansas, 
our clients, would have been served by the enactment of the Financial Responsi- 
bility Law and that such a law would have been good for the lawyers and their 
practice whether they be plaintiff's lawyers or defendant's lawyers. 


The “comparative negligence” amendment may have been the immediate 
reason that House Bill No. 579 did not pass. However, I feel that basically its 
failure was the responsibility and fault of the lawyers of this State and the 
members of this Bar Association. 


Whether we accept it or not, the citizens of our State look to the members 
of the Bar for leadership—certainly with respect to a subject such as the 
Financial Responsibility Law concerning which the lawyer is specially qualified 
to speak. Whether we like it or not, we lawyers have the obligation to provide 
the leadership which the people of the State expect from us. Yet, how many 
of you went to the trouble to familiarize yourself with the provisions of the 
Financial Responsibility bill and thereafter urged your representatives in the 
Legislature to work for its passage. 

As I have said, I feel that we need this legislation, and I should like to dis- 
cuss it with you in the hope that you will lend your support to the enactment 
of such legislation and that the 1955 session of the Kansas Legislature will 
give us a Financial Responsibility Law. 

I suppose that we can agree: 

That lawyers don’t really press claims for their clients against uninsured 


*Part of the discussion in the ‘Section Meetings” during the 71st Annual Meeting of the Bar Association of the 
State of Kansas at Wichita, April 24, 1953. 
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and financially irresponsible automobile drivers, liable though they may 


That so-called “plaintiff lawyers” don’t devote the time required to pre. 
pare and prosecute just and valid causes of action for clients when they 
know that an uncollecable judgment lies at the end of the line; and 

That so-called “defendant's lawyers” do not become very enthusiastic over 
subjugation claims against uninsured and financially irresponsible parties, 


Therefore, we have witnessed an almost complete breakdown of the procedure 
presently provided for the revocation of drivers’ licenses because of an unpaid 
judgment, and the heedless, reckless and irresponsible driver continues merrily 
on his way to his next crash, smug in the knowledge that his empty pocketbook 
provides him with immunity from suit. As proof of this I would like to point 
out to you that in 1951 the total number of accidents in the State of Kansas 
was 18,167, and the number of drivers’ licenses revoked due to unsatisfied 
judgments during the year was a mere 123. In 1952 there were 19,906 acci- 
dents in the State of Kansas and 159 drivers’ licenses were revoked because of 
unsatisfied jugdments. 

Now there are at least three solutions, all of which were studied by the 
Kansas Legislative Council prior to the 1953 Session of the Legislature. 


FIRST—THE UNSATISFIED JUDGMENT PLAN 


Five of the provinces of Canada and the State of North Dakota have adopted 
a plan whereby an increase of fifty cents to one dollar is made on registration 
fees or driver’s license fees, or both, for the purpose of setting up and main- 
taining a fund to satisfy judgments obtained against uninsured and financially 
irresponsible persons for personal injury or property damage, or both. In other 
words, the claimant must obtain judgment and prove inability to collect the 
same before he may have recourse to the fund. The court may then order a dis- 
bursement from the fund. It seems to me that the fallacy in this plan is that 
it provides $1.00 per year insurance for the judgment proof driver. This plan 
also places an additional cost burden on the taxpayers by multiplying the ac- 
tivities of the vehicle department. Lastly, socialism, which has been creeping 
up on us steadily for some time, is given one more creep by this Unsatisfied 
Judgment Plan. 


SECOND—COMPULSORY LIABILITY INSURANCE 


I am informed that the State of Massachusetts is the only one which has 
adopted a plan to require compulsory liability insurance. Their law provides 
that all motor vehicles, with some few exceptions such as out of state vehicles, 
may not be registered until the owner thereof has had issued to him a motor 
vehicle liability policy or a motor vehicle liability bond in the amounts of 
5-10-1. In lieu of the insurance policy or bond, any person may deposit cash, 
bonds, stocks or other securities with the Commonwealth Treasurer as se- 
curity for the payment of judgments. However, the policy or bond need not 
cover “guest occupants” or employees or other persons entitled to payments 
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under the Massachusetts Workmen’s Compensation Act. Some of my insurance 
ayent friends tell me that this plan has caused insurance rates to sky-rocket in 
Massachusetts. With everyone’s insurance rates increased to cover increased 
losses, the compulsory insurance plan would not be very popular in Kansas. 


THIRD—FINANCIAL RESPONSIBILITY LAW 


We now have in Kansas a semblance of a Financial Responsibility Law, the 
same being Article 7, Chapter 8, G. S. Kan. 1949, which, as you know, pro- 
vides generally that a judgment which remains unsatisfied for thirty days will! 
operate to suspend an operator's license until such judgment is paid, in in- 
stallments or in full, and proof of ability to respond in damages arising out 
of future accidents is furnished to the Vehicle Commission. This is a source 
of very little comport to the person who suffers the first injury or property 
damage as a result of the uninsured and financially irresponsible driver—and 
99 times out of 100 this victim is out in the cold. Therefore, what we need to 
enact in Kansas is the act proposed by the Kansas Legislative Council to the 
1953 Legislature, being the late House Bill No. 379. In the firm belief that 
we need that law, and need it badly, I wish to discuss the provisions thereof 
at some length. I believe that the need for this law will be as apparent to you 
as it is to me, and I trust that you will lend your support to such a measure 
when and if it is proposed in 1955. 


The law provides that, when an accident occurs resulting in bodily injury 
to, or death of, any person or damage to property in excess of $100.00, a re- 
port of such accident shall be made to the Vehicle Department of the Kansas 
Highway Commission. The department must, within twenty days after the 
receipt of such report, determine the amount of security which will, in its 
judgment, be sufficient to satisfy any judgment or judgments for damages re- 
sulting from such accident which may be recovered against each driver or 
owner involved in such accident. Within thirty days after such determination 
is made, written notice shall be given to such persons as to the amount of 
security required to be deposited and that an order of suspension will be made 
unless such security is deposited within ten days after the mailing of the notice. 


If such deposit is not made the department shall suspend: 
a. The operator’s license; 
b. The registration of all vehicles owned by the person defaulting; 
c. Driving privileges, if the driver defaulting is a non-resident; and 
d. Operating privileges for any vehicle if the owner defaulting is a non- 
resident. 


The provisions of this act would not apply 
a. To a driver or owner who had a liability policy in effect at the time 
of the accident; 
b. To a driver who had a non-ownership liability policy in effect at the 
time of the accident; 
c. To a driver or owner who has in effect any other policy, which in the 
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determination of the department, would provide coverage; or 

d. To any qualified self-insurer. A self-insurer must have more than 25 
vehicles registered in his name and have been determined by the de. 
ment to possess ability to pay such judgments as may be obtained. 


The above exceptions contemplate liability insurance with limits of 5-10-1, 
Other exceptions are: 
a. Where the injury or damage was confined to the owner or driver; 
b. Where a driver or owner had parked a vehicle in accordance with law 
or ordinance and the vehicle is damaged; 
c. Where a vehicle is operated or parked without express or implied per. 
mission of the owner. 


Under this law, when persons who have been required by the department 
to deposit security for an accident are released from liability or adjudicated to 
be not liable, such persons shall file evidence of such release or adjudication 
of non-liability with the department. It would be assumed that this would 
be either a duplicate copy of a signed release or a certified copy of the journal 
entry of judgment of the trial court. After such filing, the department, if sat- 
isfied as to the validity of the evidence so filed, shall terminate any order of 
suspension and return the security deposited by such person. If a release or final 
adjudication of non-liability is made prior to the finding by the department that 
security should be deposited, evidence of such fact may be filed and the de 
partment shall not require a deposit of security by any such person. 

Persons involved in accidents which result in bodily injury, death or prop- 
erty damage in excess of $100.00 may enter into agreement with respect to 
the payment of such claims and a signed copy of such agreement may be filed 
with the department, and after such filing the department shall not require 
deposit of security and shall immediately terminate any prior order of sus- 
pension with reference to any such persons and if security has previously been 
deposited, the department shall immediately return the deposit. However, if 
any default is made in any payment required under such agreement so filed, the 
order of suspension shall be re-instated and remain in effect 

(1) until security is deposited in such amount as the department may de- 

termine; 

(2) until the department receives satisfactory evidence that the entire ob- 

ligation has been paid or released; or 

(3) until one year has elapsed following such breach and =vidence is fur- 

nished to the department that no action has been instituted to enforce 
such agreement. 


If the department determines that the amount of security which it had pre 
viously ordered to be deposited is excessive, it may, within six months after the 
date of the accident, order the amount reduced and return the excess deposit 
to the person who made the deposit. 

Suspension of drivers’ licenses and registration shall remain in effect until 


(1) the persons thereby affected shall deposit the security required; 
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(2) until the department receives satisfactory evidence that the entire ob- 
ligation has been paid or released; or 

(3) one year shall have elapsed from the date of such suspension and sat- 
isfactory evidence filed with the department that no action for dam- 
ages has been instituted. 


All deposits must be returned to the depositor after the expiration of one 
year from the date of deposit, unless otherwise returned, as hereinbefore set 
out, if evidence has been filed with the department that no action for damages 
is pending and no unpaid judgment exists. 

The Financial Responsibility Act, House Bill No. 379, was in two rather 
distinct parts. I have attempted to outline to you the main provisions of the 
first or new part of that Act. The second part is pretty much of a restatement 
of the old “Proof of Financial Responsibility Law” which is now on our statute 
books. 

Mr. Arthur I. Vorys of the Columbus, Ohio, Bar gave a speech to the Co- 
lumbus Bar Association on February 4, 1953, in which he discussed the new 
Ohio Safety Responsibility Law, which closely parallels the proposed Kansas 
Financial Responsibility Law. In this speech Mr. Vorys stated: 

“The requirement of the new law that the innocent driver and owner are required 
to put up security at the peril of having their drivers’ licenses and registrations re- 
voked strikes horror into some lawyers. They assert that to take the license plates 
off of an automobile belonging to an innocent victim of an accident who has by 
fortuitous circumstance been run down by a reckless driver is highly unconstitu- 
tional. However, in Rosenblum v. Griffin, 197 A. 701 (1938), the Supreme Court 
of New Hampshire held that such a provision was quite in line with constitutional . 
guaranties. New Hampshire was the first state to enact a safety responsibility law. 
All the other 42 states, including Ohio, which have followed suit, have based their 
safety responsibility law on the original enactment of New Hampshire in 1937. 
The basis of the Rosenblum decision is that the right to drive an automobile is not 
a right guaranteed under the constitution but a privilege which the citizen is at 
liberty to accept by becoming a licensee, or not, as he pleases. Having accepted the 
privilege, the court said the driver could not then object to any conditions attached 
by a grantor which, if it had so chosen, could have withhheld the privilege entirely.” 


Kansas is lagging behind the other states of the United States in enacting 
what is generally recognized to be good and essential legislation. Forty-two 
states have financial responsibility laws or safety responsibility laws which have 
teeth. Such laws have been held to be constitutional, are beneficial to the citi- 
zens of such states and are good for the lawyers. I feel confident that you will 
agree that Kansas needs such a law. It is my hope, that those of you present 
will make a determined effort in 1955 to see that the legislature of the State 
of Kansas passes an adequate financial responsibility law. It is my firm belief 
that the law would have passed during the 1953 session if the “comparative 
negligence” amendment had not been tacked on to House Bill 379 in the Sen- 
ate, changing the basic law of our State by eliminating the contributory negli- 
gence doctrine or defense and substituting therefor the so-called comparative 
negligence doctrine. There can be no more than a remote connection betweer. 
an adequate financial responsibility law for the protection of the citizens of 
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Kansas and the comparative negligence doctrine. If an attempt is to be made 
at the next session of the Legislature to establish the comparative negligence 
doctrine in Kansas, that should be the subject of a separate bill and should 
not be permitted again to deprive the people of Kansas and the Bar of an 
adequate financial responsibility law. 


I realize that I have spoken pretty much as a crusader today and have not 
delivered the orthodox type of paper containing quotations from leading cases, 
a multitude of citations and the like in connection with the exposition of some 
theory of law involved in automobile insurance. However, I feel that my sub 
ject is inextricably i interwoven with automobile insurance in its broadest aspect 
and that the importance of Kansas getting an adequate financial responsibility 
law warrants the presentation of my views here. 


SOME PROBLEMS RELATING TO THE PERPETUATION AND 
TERMINATION OF OIL AND GAS LEASEHOLD AND 
MINERAL OR ROYALTY INTERESTS* 


By WILLIAM I. ROBINSON 
Of the Wichita, Kansas, Bar 


The habendum clause in present day oil and gas leases is an ingenious de- 
vice developed by the necessities of the petroleum industry. Its purpose is to 
provide a means whereby a lessee may enjoy the fruits of his labors when he 
has discovered oil or gas during the time that production continues, whiie 2: 
the same time protecting the rights of the landowner against an interminable 
encumbrance against his land when the lessee has not undertaken development, 
has been unsuccessful in finding production, and when production ceases.' 


While there are many variations in precise form and wording, in substance 
the habendum clause generally is to the effect that the lease shall continue for 
a specified period of time and as long thereafter as oil or gas is produced. As 
this form of habendum clause has been developed in oil and gas leases, sim- 
ilarly it has been employed in conveyances severing the mineral interest from 
surface ownership. 


The clause is one of special limitation, and the estate granted terminates upon 
failure of the lessee or grantee to meet the conditions imposed thereby. It is 
the provision which imparts life or death to the rights of the lessee or grantee, 
and accordingly has been fruitful of a large amount of litigation and the de- 
velopment of a large body of case law. As decisions construing the habendum 
clause adversely to the rights of the parties have been handed down, and in 

ePart of the discussion in the “Section Meetings’ during the 71st Annual Meeting of the Bar Association of the 
State of Kansas at Wichita, i April 24, 1953. 
1. Veaser, The Law of Oil and Gas, 19 Mich. L. Rev. 161; Walker, Property Interests Crested by Oil and Ga 


Lease, 7 Tex. L. Rev. ; Moses, The Ev ion and evelopment of sbe Os ond Gas Lease, Second Annual Insti- 
sans tn Gil end Gas Lae endl Uinedden Clseieoen Lao 
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order to meet special situations, from time to time the form of the clause has 
been changed, and other clauses have been engrafted onto the instruments to 
avoid the results of such holdings. 


Recent decisions in Kansas and other jurisdictions considering problems 
concerning the habendum and related clauses in such instruments have prompt- 
ed this paper. The paper will be limited in its consideration of problems 
relating to the perpetuation and termination of oil and gas leasehold and min- 
eral or oil and gas royalty interests to such matters as the character and extent 
of the production required under the habedum clause, the estate perpetuated in 
the case of pooled interests, and special statutory provisions relating to the 
habendum clause. Problems in connection with the observance of implied 
covenants and similar problems,” while perhaps related to the general subject, 
will be excluded from the paper. 


1. The Necessity of Actual Production at or Prior to the Expiration of the 
Primary Term in Order to Perpetuate Interest 


A troublesome question which has confronted the courts since the develop- 
ment of the habendum clause in its modern form is what precisely the lessee 
must be doing at the expiration of the primary term in order to extend the 
lease. Hard cases arise when the lessee has in good faith expended large sums 
of money in drilling a well but has fallen short of actually producing oil or 
gas on the last day of the primary term. A well commenced within the primary 
term may not be actually producing at the expiration of the term for a variety 
of reasons: failure of completion because of difficult drilling or acts of God; 
the deepening of a well to test lower horizons after encountering oil or gas at 
a lesser depth within the term; the lack of an immediate market for oil or gas 
which has been discovered but not produced within the term. The question in 
each instance is whether the lessee has satisfied the requirements of the haben- 
dum clause so as to perpetuate the lease, or whether the lease has terminated 
automatically because there was no actual production at the expiration of the 


term. 


The habendum clause takes various forms: it uniformly provides that the 
oH shall continue for a specified period, and then, so long thereafter as oil or 
is “found”, “discovered”, “obtained”, or “produced”. Regardless of the actual 
a used, or the circumstances, many courts hold that nothing short of actual 
production at the expiration of the primary term will extend the lease.* The rule 
is not of universal application, however, and some courts have held that the 
doing of something less than actually producing oil or gas is sufficient. Where 
there has been actual discovery within the term capable of producing in pay- 
ing quantities, a number of courts have held that the lease is perpetuated with- 


2. Eg. see Berry v. Wondra, 173 Kan. 273, 246 P. 2d 282 (1952). 

3. Tate v. Stanolind Oil & Gas | Do. 172 Kan. 351, 240 P. 2d 465 (1932); aT y v. Guoinlock, 136 Kan. 
109, 12 P. "bd Lig! £3932): ns v. Sanders, 109 Kan. 372, 198 Pac. 954 21); Baldwin v. Blue Stem 

Uil Co., 106 Kan. 189 pac 5. 920 (1920); Joyce v. Wyant, 105 F. Supp. 079, (D. Ct. Mich. 1952); Veasey, 
The Low of Os 2 Stan} 9 Mich. L. Rev. 161; Williams, Primary Term and Delay Rental Provisions, Second 
Asaval Ba 6293. Oil ae Gas Law and Taxation (Southwestern Legal Foundation) 93; 2 Summers, Osi and Gas 
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out the necessity of actual production.‘ In some cases this result has been 
achieved simply on the theory that all that is required is that the well be 
capable of producing in paying quantities;* other courts have distinguished be. 
tween the use of the word “produced” and the words “discovered” or “found” 
in the habendum clause;* and some courts have construed the drilling or delay 
rental provision of the lease as requiring only the commencement of a well 
within the primary term.’ 


Because of the difference in the physical characteristics of oil and gas a dis- 
tinction has been noted in situations dealing with the problem as to what is re- 
quired to be accomplished by the lessee within the primary term where gas 
rather than oil is discovered.® Oil differs from gas in that it may be produced 
and stored in tanks, although pipe line facilities are not immediately available. 
On the other hand, gas cannot be produced and stored on the surface. It can 
only be produced after a market has been obtained and into a pipe line. Even if 
a market for gas has been obtained, considerable time may elapse before the 
gathering line is constructed and the gas actually produced. Meanwhile, not- 
withstanding the diligence of the lessee, the primary term may expire before 
the actual production of gas into the pipe line. To hold that a lease automat. 
ically expires under such circumstances will result in considerable hardship 
to the lessee. Accordingly, a number of courts have been more liberal in hold- 
ing that the discovery of gas within the primary term is sufficient to perpetuate 
the lease so long as the lessee uses diligence in procuring a market therefor.’ 

In order to avoid the requirement that there be actual production at the 
expiration of the primary term, express provisions have been added to modern 
leases. Some leases provide for an extension of the lease after the primary 
term so long as oil or gas is produced, “or the premises are being developed or 
operated”;'® some contain the so-called “commencement” clause, which in sub- 
stance provides that if the lessee commences the drilling of a well before the 
expiration of the primary term, the lease shall remain in force and its term 
continue so long as such operations are prosecuted, and if production results 


Eastern Oil Co. v. Coulehan, 65 W. Va. 531, yg eg snd (1909); South Penn Oil Co. v. Snodgrass, 
71 ‘y. Va. 438, 76 S. E, 961, 43 ALR. (os) o4g (1912); Pa ~, Junction Oil & Gas Co., 2 “Okla. 213, 
179 Pac. 934 (1919); v. Palmore, 208 637, 215 S. 2d 544 (1948); Steven v. Potlatch Oil & 
Refining Co., 80 —~ 2 te 39,366, ‘ee 119 (1927 yf ~1tBunyd BM, 103 Mont. 526, 63 P. 2d io 1936); 
Morrison v. Swaim, 2 493 (Tex. re ” App. 1949); Upshur County v. Heydrick, 221 S. 
(Tex. Civ. App. 1349). 
5. Eastern Oil Co. v. Coulehan; South Penn Oil Co. v. Snodgrass; Steven v. Potlatch Oil & Refining Co.; Severson 


v. Barstow, all — Note 4 

6. Texas Pacific & Oil Co. v. Bratton, 239 S. W. 688 (Tex. Civ. App. 1921); Bouldin v. Gulf Production 
Co. 5 S. W. 2d 1019 etn Civ. App. 1928); Morrison v. Swaim; Upshur County v. Heydrick, both supra, Nore 

4; Tate v. Stanolind Oil & Gas Co., supra, Note 3. 

7. Wickham v. Skelly Oil Co., 106 F. Supp. 61 (D. 2. Okla. 1952) Champlin or fo. aa 
Petroleum Co., 178 Okla. 203, 62 P. 2d 249 (1936); be gy v. Mc jel, 154 Okla. 7 é. ae 
(1932). pg ht rejected i jurisdictions ; see Kinne v. “3 Consolidated 
sted” 293 Mich. 509, 292 N. W. 472 (1940); 2 yo il and Gas (Perm. Ed.) § 302 and cases therein 


‘easey, The Law of Oil and Gas, 19 Mich. L. Rev. 161, 188; eae Property Interests Created by Lease, 
8 fax. they. 483, 518; 2 Summers, Oi! and Gas (Perm. Ed.) § 2 
9. Strange v. Hicks, 70 Gite, 1, 188 Pac. 347 (1920); A hnagl Amarillo Oil Co., 253 S. W. 908 A 
Gav. App. 1923); ; Steven v. Potlatch Oil & Ref. Co., both supra, Note 4 ; Berthelote 
Co., 95 Mone. _ 28 P. 2d 187 (1934); ” Pennagrade Oil & Gas Co. v. Martin, 211 Ky. 137, 277 3 Vv. 
502 (1925). See also authorities cited Note 8, supra. 
10. See the following lease forms: Form 88—(Producers) 1-48 B; Form 88 (Producers) 1-43 B. 
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therefrom, then as long as production continues.’ An infinite variety of pro- 
visions of this character will be found in the leases, but essentially the purpose 
of all is the same.'? They are savings clauses, and the courts have given effect 
to such provisions. The words “developed or operated” have been applied to 
prevent the automatic termination of the lease at the expiration of the primary 
term when the lessee was actually drilling on such date and thereafter com- 
pleted a producing well. > It has been argued that the only development or 
operation contemplated by the words “developed or operated” is drilling opera- 
tions conducted after the cessation of production had within the primary term 
of the lease,!* but this contention has been expressly repudiated.!? On the other 
hand, it has been held that the “commencement” clause may not be extended 
to save the rights of a lessee who commences a second well after the expiration 
of the primary term while still working on a first well which is completed 
as a dry hole. Such a case is Wickham v. Skelly Oil Co.,’® very recently decided 
by the United States District Court for the Eastern District of Oklahoma. In 
that case the lessee commenced a well shortly before the expiration of the 
primary term. The lease contained a “commencement” clause, which provided 
that if the lessee commenced a well within the term of the lease, the lessee 
would have the right to drill such well to completion with due diligence, and 
if oil or gas were found in paying quantities, the lease would continue in force 
with like effect as if the well had been completed within the term of the lease. 
While this well was drilling, and after the expiration of the primary term, the 
lessee commenced a second well which it completed as a commercial producer 


of oil, the first well being completed as a dry hole. The court held that the 
commencement clause of the lease could be used to continue the lease in force 
after the expiration of the primary term only as to a well started within the 
term, and not as to wells commenced after the term had ended. Accordingly, 
the court held that the lease terminated."’ 


11, A typical form of commencement clause provides as follows: 

“If the lessee shall commence to drill [or commence operations to drill] a well within the term of this lease, 
or any extension thereof, the lessee shall have the right to drill such well to completion with reasonable 
diligence and dispatch, and if oil or gas, or either of them, be found in paying quantities, this lease shall 
continue and be in force with the like effect as if such weil had been completed within the term of years 
herein first mentioned.” 

See the following forms: Form L. B. 88 Revised, 1951; Form 88—( Producers) Kan., Okla. and Colo., 1951 
Rev. B w; lease forms in Note me supra, ye Tate v. Stanolind Oil & Gas Co., supra, Note 

12. eee Se hee, ae as, 19 Mich. L. Rev. 161, 183; 2 Summers, Oil and Gas (Perm. ey ses 

13. Prowhant %, Sa 77 Okla. 244, 187 Pac. 235 (1920); Morrison v. Swaim, supra, Note 4; cf Clark v. 
Holchake 247 S. 2d "463 =. Civ. App. 1952). See also Kinne v. Swanson Consolidated Oii ©o., supra, 
Note 7, wherein the habendum clause read “for three years and so long thereafter as operated for oil or 
The court said: ‘‘Cases involving clauses reading ‘so long thereafter as developed or operated’ and ‘so long e. 
after as operated or produced’ are of doubtful value in determining the meaning of the word ‘operated’ when used 
alone”, and held “‘the word ‘operated’ as used in this lease means production of oil or gas 

14.” Chapin, Commencing a PY ell as Extending an Oil and Gas Lease, 6 J.B.K. 261; 5 ona see dissenting opinion 
of McNeill, J. in Prowhant v. Sealy, supra, Note 13. 

Np In Morrison v. Swaim, supra, Note 4, the habendum clause was for a primary term of 5 years “and as 

as oil or gas or casi gas, or either of them, is produced therefrom, or as much longer there- 
an as the lessee in faith shall conduct drilling operations thereon and should production resule from such 
operations, | this lease s! remain in full force and effect as ba as oil or gas or casinghead gas shall be produced 
therefrom.”” The lessee was conducting drilling os ch t+) @ premises at the expiration of the primary term 
and the court held that under the habendum clause the subsequent production from such well perpetuated the lease, 
saying: ““We cannot agree with the idea odeaced by appellants that the only drilling operations contemplated by 
the lease which might preserve the life of the lease are drilling operations which follow cessation of production 
once 

16. Supra, Note 7. 

17. Cf Rogers v. Osborne, 250 S. 2d 296 (Tex. Civ. App. 1952), where a well was completed prior to 
the expiration of the primary term Ry! did not produce in paying quantities. The lessee continued re-working the 
hole thereafter and started a second well which was poten E as one capable of producing gas in paying quanti- 

~— that “If at the expiration of the primary term, oil, gas or other mineral is 

d, but lessee is then engaged in drilling or re-working operations thereon, this lease 

ro * operations are — wih no cessation of more than thirty (30) consecutive 

days, and it a result in the production of oil, gas or other mineral, so long as such oil, gas or other mineral 
is produced from said land.” e court held that this provision was not limited to the well being drilled at the 


tme the primary term ended. 
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The problems concerning what must be accomplished within the primary 
term are well illlustrated in three recent decisions, each of which arose in Kan- 
sas: Christianson v. Champlin Refining Co.,'* Tate v. Stanolind Oil & Gas 
Co.'? and Home Royalty Ass’n, Inc. v. Stone.?? The Christianson case, which 
was the first of these cases, involved a lease on land in Barton County, Kansas, 
and was decided by the Court of Appeals for the Tenth Circuit. The lease in 
that case contained a commencement clause, and the day before the expiration 
of the primary term, the lessee commenced the drilling of a well, which was 
completed after the expiration of the primary term as a commercial produce: 
of sour gas. In order to market the gas it was necessary that the gas be treated, 
and the nearest treating plant was some thirteen miles from the well. Through 
the exercise of reasonable diligence the lessee found a purchaser for the gas, 
and the well was connected with the pipe line of the purchaser approximately 
fifteen months after the well came in. The court held that the lease had not 
terminated, saying: 

“The general rule is that where production results from the drilling operations and 
the operator is unable to market the product immediately on account of lack of an 
available market, or of pipe line connections, no forfeiture results if, by the exer- 


cise of due diligence on the part of the operator, the well is equipped and a market 
is obtained within a reasonable time.” 


In support of this statement the court cited a number of decisions, which estab- 
lishe the rule as announced by the court.”* 


The Christianson case was followed by the Tate case, which was decided by 
the Supreme Court of Kansas in January of 1952. In that case the lessee com- 
pleted a well capable of producing gas in paying quantities on September 15, 
1947, under its lease, the primary term of which expired on October 24, 1947. 
The lessee had some difficulties in procuring an immediate pipe line connec- 
tion, but on February 25, 1948, the State Corporation Commission of the State 
of Kansas granted an allowable to the well, and the lessee connected the well 
to the pipe line. The court stated that under the Kansas decisions the habendum 
clause of a lease such as was involved in the case “requires actual production 
during the primary term as distinguished from mere exploration or discovery 
of oil during such term.” The court, however, pointed out that the lease in 
question contained a commencement clause,” and reconciling the commence- 
ment and habendum clauses held that it must have been the intention that the 
lease would not terminate on the failure of the lessee actually to produce gas 
during the primary term from a well completed prior to the end of such term, 
so long as the lessee within a reasonable time actually produced gas from the 
well. No support for this construction of the lease is found in other decisions.” 


18. 169 F. 2d 207 (C.C.A. 10th, 1948). 

19. Supra, Note 3. 

20. 199 F. 2d 650 (C.C.A. 10th, 1952). 

21. erson v. Barstow, supra, Note 4; Stimson v. Tarrant, 132 F. 2d 363, (C.C.A. 9th, 1942); Steven v. 
Potlatch Oil & Refining Co., supra, Note 4; Berthelote v. Loy Oil Co., supra, Note 9; Pennagrade Oil & Gas Co. 
v. Martin, supra, Note 9; v. Hicks, supra, Note 9. 

22. The court referred to the clause in question as the “‘drilling clause”. The drilling clause, which is also 
termed the ‘delay rental’ clause, is the provision which provides that if operations for the drilling of a well are 
cs on or before a specified date, the lease shall terminate unless the lessee pays the required delay 
rental. 

23. The ground on which the decision is based was not raised in the brief of the lessee—appellee, which pre 
vailed in the case. 
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It is submitted that the case was clearly correctly decided, but it would seem 
that the ground of the decision is somewhat shaky. The court might well have 
said that under the commencement clause the well was not actually completed 
until the connection was made and that under such clause the lessee would be 
permitted to complete the well by making a connection and actually producing 
the well within a reasonable time after drilling the well, so long as it used due 
diligence, or it is believed that the court could have adopted, without doing 
violence to its own decisions, the rule announced in the Christianson case. The 
court, however, by way of dictum went out of its way expressly to repudiate 
the rule announced in the Christianson case and quoted above. The court ap- 
proved the holding of the Christianson case but stated: 

“In order to avoid confusion it may, however, be well to emphasize the statement 

would not be in harmony with the Kansas cases first cited herein, or the weight of 

authority generally if the lease had contained only a primary clause, which fixed the 

time without qualification within which oil or gas must be produced.” 

Finally, the trilogy was completed in the Home Royalty case, which involved 

a term mineral conveyance on land in Finney County, Kansas. In that case the 
habendum clause of the instrument was for a period of twenty-one years from 
June 26, 1928 “and as much longer thereafter as oil, gas or other minerals 
are produced from such lands.” The lessee of the mineral interest owner, on 
June 2, 1949, completed a well on the property as a commercial gas well, and 
on June 16, 1949, an open flow test of the well was taken. It was not, however, 
until September 6, 1949, approximately two months after the expiration of 
the primary term of the term mineral interest, that the well was connected 
with a pipe line and gas actually flowed into it. The Court of Appeals for the 
Tenth Circuit stated that it was bound by the dictum of the Tate case and ac- 
cordingly held that the term mineral interest automatically expired by its terms 
since there was no actual production of gas on the last day of the term, there 
being no savings clause such as the commencement clause contained in the 
lease involved in the Tate case. 


These three decisions all concern the production of gas. The mere recitation 
of the facts in each case points up the difference in oil and gas. In each case 
the well was completed within the time permitted by the instrument involved, 
but actual production could not immediately be had because a market for the 
gas had tc be secured and pipe lines had to be laid. If in each case oil, rather 
than gas, had been discovered, the lessee could immediately have erected tanks 
and actually produced the oil into the tanks even though an oil pipe line had 
not extended its lines to the leases for some time thereafter. In any case actua! 
production could have been had in order to satisfy the requirements of the 
habendum clauses under the strictest rules imposed in such circumstances.” 
In the cases discussed this was not possible, however, because the product dis- 
covered was gas and not oil. Nevertheless the courts in both the Christianson 
and Tate cases, although differing as to the applicable rule of law in Kansas, 
held that the leases were perpetuated by production. Regardless of the grounds 
of the decisions, it would seem that they properly recognize the more liberal 


24. See Note 3, supra. 
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attitude as to what is required by the lessee where gas rather than oil is in- 
volved.”? 


Unfortunately for the owner of the term mineral interest involved in the 
Home Royalty case the Federal Court felt that the logical result of the Tate case 
compelled the holding that the term mineral interest automatically expired in 
the absence of actual production at the end of the term, and certainly the 
language of the Tate case indicates such a result. However, it is submitted that 
perhaps a different rule might be applied in the case of a term mineral interest 
than is applied in the case of an oil and gas lease, particularly where gas rather 
than oil is involved. The various steps involved in the completion and actual 
production of a commercial oil or gas well are necessarily time-consuming, even 
where the lessee acts with due diligence and in good faith.” Moreover, they are 
matters over which the term mineral interest owner has no control. Accord. 
ingly, it has been suggested that the required stage of completion in order to 
perpetuate term mineral interests should be the stage at which the well is 
capable of production in paying quantities.”” 


2. The Character and Extent of Production Required to Maintain the Validity 
of a Lease or Mineral or Royalty Interest 


The next question to be considered logically concerns the character of pro- 
duction necessary to maintain the continued validity of an oil and gas lease or 
term mineral or oil and gas royalty conveyance where the thereafter clause 
becomes effective by virtue of production within the priority term. Again we 
are concerned with the habendum clause. The clause in common use in Kan- 
sas in leases provides that the lease shall remain in force for a designated term 
“and as long thereafter as oil or gas, or either of them, is produced from said 
lease by the lessee.””® The habendum clause in commonly used forms of term 


mineral interests is virtually the same as in oil and gas leases.?? Some variations 
in the wording of the clause have been discussed in the previous section of this 
paper as related to the necessity of actual production required to extend the 
interests. Here we are concerned with the extent of the production required 
to continue the interest in effect. 


While some forms of therafter clauses provide that the production necessary 
to extend the lease or other interest shall be “in paying quantities”, most of 


those used in Kansas do not so provide. However, the expressions “is pro- 
duced” and “is produced in paying quantities” have been held to be synonymous 


25. See Notes 8 and 9, supra. 

26. If the lessee actually used bad faith by conten | eS the = of the reversionary smear or otherwise, 
it would certainly seem that the completion would, he term mineral interest, extended until 
the actual completion and production of the well. See. Wie v. Holm, 164 Kan. 229,, 188 P. Ma 899 (1948); 
Jones, Non-Participating Royalty, 26 Tex. L. Rev. 570, 584. 

27. Jones, Non-Participating Royalty, 26 Tex. L. Rev. 569, 583. 

28. See the following forms of oil and gas leases: Forms L.B. 88 Revised ioe Form 88—( Producers) 647; 
Form TT ay (Revised) 7-46; Form a (KANSAS) B w; Form 88—( Prod roducers) 
(KANSAS) B; Form (KANSAS) Form 88—( Producers) B w; Form nae HE ES KANSAS-OKLAHOMA 
EP w; Form 88—( Prod ucers) (KANSAS) 1-42 B; Form 88-42 Kan., Okla. & Colo. B w; Form L.B. 88-42 Kan., 
Okla. & Colo.; Form 88—( Producers) , Okla. & Colo. Rev. B. 


29. See the following forms: MRC 14; New Form MD 12; New Form 11 Rev.; Form 11 Rev.; Form 141 nm. 
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as used in the habendum clause in oil and gas leases.*° There are decisions, 
although it is believed they are in the minority, holding that those two ex- 
pressions do not mean the same thing and that the production required where 
the thereafter clause uses only the words “is produced” is something less than 

production in paying quantities. 31 The reason behind the decisions reading 
into the habendum clause by implication the phrase “paying quantities” seems 
to be the idea that the only reason the lessee would produce at a loss would be 
to continue the lease in effect for speculative purposes.” 


The question as to whether a lease which provides simply that it should be 
continued as long as oil or gas “is produced” continues in effect so long as 
any oil or gas is produced, no matter how small the quantity of production, was 
raised in one case in Kansas, but the question was not determined since the 
court found that the lease was not producing any oil.*? Accordingly, the ques 
tion has not been determined in this State. However, it is noted that while 
most lease forms in common use in Kansas employ in the thereafter clause 
only the words “is produced” and not the expression “is produced in paying 
quantities”, the “commencement” clause in many such leases does refer to 
production in paying quantities.** Since the Kansas court has for other purposes 
read the “commencement” clause in connection with the habendum clause in 
order to determine the assumed intention of the parties to the lease,”? it is not 
unlikely that the court may do so in this connection. 


While there may be good reason for reading into the habendum clause of 
an oil and gas lease the requirement that production be in paying quantities, 
there is serious doubt whether the same considerations apply in the case of term 
mineral interests.** We have found no decisions construing the habendum 
clause of such a mineral deed in this connection. The cases involving oil and 
gas leases may be persuasive in construing mineral deeds, but they are cer- 
tainly not controlling.’” The term mineral interest owner is not in the same 
position as an oil and gas lessee, in that he does not control the production from 
the property. Hence he i is not the one who continues non-profitable production 
for speculative purposes.*® Accordingly, mineral interests may receive different 
treatment by the courts. 


30. Garcia v. King, i / Tex. 578, ie S. 2d 509 (1942); Gas Ridge, Inc. v. Suburban Agr. Properties, 
150 F. 2d 363 (C.C.A. Sth, 1945); West v. ye 4 Oil Company, 91 F. Supp, 505 Ay Tex. 3 Oe 
McLean v. Weils, 207 v4 303, 180 S. W. 2d 325 (1944); Gypsy Oil Company v. March, 121 Okla. 135, 

Pac. 329, 48 A.L.R. 876 (1926); Woodruff v. Brady, 181 Okla. 105, % P. 2d 709, 113 ALR 391 (i339): 

vou. Developments in the Law of Oil and Gas, 25 Tex. L. Rev., 20; Walker, Defects and Ambiguities in Oil 

oe Ga, -y 28 Tex. L. Rev., 895, 900; Masterson, A 1952 Survey of Basic Oil and Gas Law, 6 Southwestern 

a 2 Summers, Oi! and Gas (Perm. = Be and see decisions therein cited. Mills and Willingham, 
A. 2 pot & Aer + 

Reyn ids i White Plains Oil Comune, "109. Ky. 243, 250 S. W. 975 (1923). “The production must 

‘aaa and sufficient to pay the lessor a royalty justifying the obstruction and interference which he suffers 

Ga 10 of - "een and occupation of his premises.” See Mills and Willingham, Oi/ and Gas, § 75; 1 Oil 

32. ang A 1952 Survey of Basic Oil and Gas Law, 6 Southwestern L.J. 36; 1 Oil & Gas Rep. 1026. 

Jewett v. Coffeyville Vit. Brick and Tile Co., 122 Kan. 287, ys Pac. 1110 sa, where it is said: ““When 

term had expired and the lease had become "unprofitable, the lease was at an end. Defendant was not entitled 

= it thereafter upon a possibility that they find a deeper gas at some later time when they propose to drill 
ft i 

33, Bundy v. Ahrens, 115 Kan. 818, 224 Pac. 889 (1924). 

34, See supra, Note 11, and Tate v. Stanolind Oil and Gas Co., supra, Note 3. 

35. Tare v. Stanolind Oil and Gas Co., supra, Note 3. 

36. The instruments in common use creating term mineral interests contain weve gg Me ay same wording 
in the habendum clause as in the oil and gas lease in using the wort ot. ‘is produced few require the 
production to be in paying quantities. a the following forms: MRC 14; New Form MD 12; New Form 11 Rev. 

37. Wilson v. —_ supra, Note 

38. Masterson, A 1952 Survey of Basic Oil and Gas Law, 6 Southwestern L.J. 1, 27, 28. 





328 The JOURNAL 


The term “paying quantities” has different meanings as employed in dif- 
ferent portions of an oil and gas lease. As used in the habendum clause, pro. 
duction in paying quantities means sufficient production to pay the lessee a 
profit over and above the cost of operating the well, although the cost of drill- 
ing and equipping the well may never be paid.*® It is readily apparent that 
many difficulties are attendant in determining when a well or property ceases 
to produce i in paying quantities; it is probably impossible to determine the pre- 
cise time when production declines to such point.*° Yet the determination of 
that question may be crucial.‘ The habendum clause is a clause of special 
limitation, and the courts generally hold that upon the permanent cessation 
of production in paying quantities, the lease automatically terminates.‘? More- 
over, it has been held that the continued acceptance of royalty payments will 
not preclude the lessor from declaring that the lease has automatically term- 
inated for want of production in paying quantities.*? A very recent California 
case** adds a new twist to this problem. In such case it was held that the ac- 
ceptance of royalty by a lessor after a lease ceased to produce in paying quanti- 
ties, as that term was defined in the lease, did not estop the lessor to claim 
automatic termination of the lease, but the court went on to say that by the 
lessee’s holding over afer the termination of the lease and the lessor’s acceptance 
of monthly royalty payments, the lessee became a tenant from month to month. 
Accordingly, the court held that the month to month tenancy could be term- 
inated only by the lessor giving the required statutory notice of termination. 


A possible qualification on the rights of the lessor and lessee upon the term- 
ination of a lease on cessation of production in paying quantities is suggested 
in the Kansas case of Warner v. Shell Petroleum Corporation.*? That case was 
an action for damages for the injury and destruction of a producing oil well. 
The court gave an instruction to the jury to the effect that while the lessee 
could not be compelled to operate a well at a loss and if a well reached the state 
where the cost of operation was more ot the lessee than the income therefrom, 
it would have the right to cease operations “but before destroying it, if it was 
still producing, it would be the defendant’ 5 [lessee’s] duty to offer to plaintiff 
[lessor] the right of operating the same.” The Supreme Court approved this 
instruction, saying: 


39. Wolfcreek Oil Company v. Turman Oil Company, 148 Kan. 414, 83 P. 2d 136 (1938); 2 nape, 
Oil and Gas (Perm. Ed.), § 306; Walker, Developments in the 5 ef md ‘Oil and Gas, 25 Tex. L. Rev. 1, 21; 

Walker, Defects and Ambsguines in Oil and sy _ 28 Tex. . 896, 901; baasosamn, A 1952 Survey 
of Basic Oil and Gas Law, 6 Southwestern L.J. 1 

40. Williams, Primary Term and Delay Rental a Second Annual Institute on Oil and Gas Law and 
Taxation a (Southwestern Legal Foundation) 93. 

41. i fact that lessee’s right to continue development might depend upon the time the pro- 
duction aoe to be in paying quantities, other —_ aS “yy upon the determination of the precise time the 
i oo ye for example, the lessee’s right casing and equipment. Renner v. Huntington- 

wthorn 244 P. oa aos (1932); Locke v. Palmore, rc ae A dt 215 
e W. 2d ars I fbaey: Malone, Duty of the Oil and Gas Lessee to Restore the Surface, 1 Kan. 

42. Wilson v. Holm, supra, Note 26; Walker, Developments in th . Law of Oil and Gas, rx Tox L "Rev. 1, 
21; Walker, tty heer and Ambiguities in Oil and Gas Leases, 28 Tex. Rev. 896, 901; Williams, Primary Term 
and De lay Rental Provisions, ond Annual Institute on Oil and - Law and Taxation (Southwestern Legal 
Foundation) 93; cf B & B Oil Co. v. Lane, Ky. , 249 S. W. 2d 705 (1952). 

43. oodruff v. Brady, “—. Note 30; Renner v. Huntington’ Hawthorne Oil & Gas Co., supra, Note 41; Gas 
Ridge, Tac. v. Suburban if: Properties, supra, Note 30. In the Gas Ridge, Inc. case the court said: “As to waiver 
and estoppel, piaintiff did nothing in any way to mislead defendant or even induce it to develop the property. 
Ie only took the defendant from time to time sent it and it seems to be well settled in the law that 
the mere receipt of payments on account of minerals taken from one’s own property does not operate as a waiver 
of, or an estoppel to assert the claim that the rights of the taker as lessee have terminated.” 

44. Renner v. Huntington-Hawthorne Oil & Gas So., supra, Note 41. 

45. 132 Kan. 837, 297 Pac. 682 (1931). 
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“Where there is a question, however, as to whether it [the well] could be operated 
at a profit, the defendant could not cease operation and destroy the well regardless 
of the rights of the lessor plaintiff. It is a fair and just rule that in such a case the 
lessee is not permitted to dismantle the operating equipment and pull the casing 
without offering the lessor the right to test the production and fairly determine 
whether the well could be profitably operated. It was not a question to be settled 
alone by the defendant, and the rule laid down by the court is not an unjust re- 
quirement. .. .” 
Most of the cases in which the question has arisen as to the termination of a 
lease for failure of production in paying quantities involved situations where 
the lessee was seeking to preserve the lease against the contention of the lessor 
that it had terminated. This case points out that the lessor as well as the lessee 
may have an interest in continuing production under a lease. The case does 
not question the rule that upon the cessation of production in paying quantities 
the lease automatically terminates, nor does it remove the difficulties in de- 
termining the precise time when that occurs. It does, however, hold that those 
questions may not be decided by the lessee in his sole discretion. In view of 
this decision ordinary prudence would seem to suggest that before a lessee 
abandons a well which is producing in any quantity, he should offer to turn the 
well over to his lessor at its fair salvage value. 

While it is clear that the permanent cessation of production after the ex- 
piration of the primary term will cause an automatic termination of the lease 
or term mineral interest, it is equally clear that a temporary cessation of pro- 
duction will not cause such termination.*© The difficult question is as to what 
is temporary and what is permanent cessation of production. The Oklahoma 
court has stated: 

“The lessee may, after the expiration of the initial term, temporarily abandon the 
oil and gas discovered during the initial term for the purpose of further exploration 
at a greater depth and with the intent to return and produce the oil or gas dis- 
covered during the initial term if other oil or gas is not discovered at a greater 
depth.”47 

In Wilson v. Holm** the Kansas court was concerned with the question as 
to whether a term mineral interest had expired on the cessation of production 
from the property covered thereby. The court stated that the rule that tem- 
porary cessation of production for necessary development or operation does 
not terminate an oil and gas lease is equally applicable to a term mineral con- 
veyance, but held on the facts of the case that the cessation of production (for 
more than nine months) was permanent and not temporary. In the course of 
the opinion the court stated: 

“The parties to a mineral deed, providing the estate conveyed to the grantees shall 
continue so long as oil is produced in paying quantities, do not contemplate that 
failure of a lessee to produce oil in paying quantities works a defeasance ipso facto.” 


46. Wilson v. Holm, supra, Note 26; Scarborough v. New Domain Oil and Gas Co., 276 S. W. 331 (Tex. 
Civ. App. 1925); Wisconsin-Texas Oil Co. v. Clutter, 268 S. W. 921 (Tex. Civ. App. 1925); Watson v. Roch- 
mill, 137 Tex. 565, 155 S. W. 2d 783 (1941); Woodruff v. Brady, supra, Note 30; Gas Ridge, Inc. v. Suburban 
Agr. Properties, supra, Note 30; Reynolds v. McNeill, 218 Ark, 453, 236 S. W. 2d 723 (1951); Salisbury v. 
Siegel, Ark. , 252 S. W. 2d 834 (1952); Glasmire, Oil and Gas Leases and Royalties, §52; 2 
Summers, Osi and Gas (Perm. Ed.) ae 

47. Western States Oil and Land army v. Helms, 143 Okla. 206, 288 Pac. 964, 72 A.L.R. 357 (1930). 
The statement in this case was a ly dictum, since the court held under the facts that there was a complete 
exhaustion of the oil discovered during the primary term. 

48. Supra, Note 26. 
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The court stated that to hold otherwise would result in an automatic termina- 
tion of the mineral interest for a variety of reasons over which the mineral 
interest owner would have no control. In order to avoid a termination of the 
term mineral interest in the event of cessation of production the court stated 
that the owners of the mineral interest would be required to move promtply 
“and by their efforts actually establish that such cessation, regardless of its 
cause, is temporary, not permanent.” While this suggestion has some equitable 
appeal, it is difficulty to see what the owners of term mineral interests may do 
to establish that cessation of production, over which they admittedly have nc 
control, is temporary and not permanent. Nevertheless, the attitude of the 
court as reflected by such dictum reflects a salutary approach to the problem. 


The court’s statement that the failure of a lessee to produce oil in paving 
quantities does not work a defeasance épso facto must be read in its fact setting. 
It means only that a lease or mineral interest will not automatically terminate 
upon the temporary cessation of production in paying quantities. The perma 
nent cessation of production in paying quantities will under almost all of the 
authorities cause an automatic termination of the lease or mineral interest. 


Many of the problems discussed in this section of the paper may be resolved 
by the inclusion in the instruments of provisions to avoid the results indicated 


Appropriate provisions have been added to the habendum clause in some in- 
stances, and in other separate provisions have been added.*? These “improve- 
ments” have obviously not solved all problems.*° Indeed, the solution of one 
problem by the “improved” lease or mineral conveyance form undoubtedly will 
create new problems, perhaps even more difficult than the one resolved. 


3. The Estate or Interest Perpetuated in the Case of Pooled Interests 

In the normal situation no problem is presented as to the estate or interest 
perpetuated by production, since only leases or mineral interests covering sep- 
arate tracts of land will be involved. Interesting questions arise, however, where 
pooled interests are concerned, as to the estate which may be perpetuated by 
the drilling of a well at some location on a unit. 

While it has been suggested that the words “pooling” and “unitization” as 
used in the oil and gas industry represent separate and distinct conceptions, for 
the purpose of this discussion they will be taken to mean the unitizing of sep- 
arately owned tracts or mineral interests in order that a designated area may be 
operated as a unit, the royalty owners sharing proportionately in production 


49. See gy 10 and 11 supra; Walker, Defects and Ambiguities in Oil and Gus Leases, 28 Tex. L. Rev. 895 
901; Williams, Primary Term and Delay Rental Provisions, d Annual Institute on Oil and Gas Law and 
Taxation (Southwestern Legal Foundation) 93. 

50. Set. —_ Royalty Co. v. Continental Oil Co., ie. 19 F. 2d 778 (C.C.A. a. 1952); “wr v. Osborne 
supra, Note 17; Joyce v. Ys supra, Note 3; . Holchak, supra, Note ; Masterson, A 1952 lowes 
of Basic Oil a Gas Law, 6 Southwestern L.J. oes 
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procured from all wells in the unit wherever they may be located.*' Such a 
unit may be created under a variety of circumstances.” 

The majority of courts hold that where the land covered by an oil and gas 

lease is divided in severalty after the execution of the lease, all royalty shall be 
paid to the owner of the tract on which the well is located.** To avoid the 
effect of this rule, which may cause considerable hardship to the lessee in re- 
quiring him to erect Separate tank batteries on each separately owned tract, 
the so-called “entirety” clause has been added to oil and gas leases. This clause 
provides in substance that if the leased premises are divided in severalty, they 
may nevertheless continue to be operated as one lease.** The effect of this 
clause is to provide for pooling of the separate tracts. The entirety clause is 
frequently worded so as to apply not only to a dvision of ownership of the 
leased premises after the execution of the lease but also to ownership in 
severalty at the time the lease is granted. >> When so worded, it may be used 
as a means of pooling separate tracts, in that the owner of a part of a tract 
sought to be leased may execute a lease covering a larger tract than he owns. 


Even in the absence of an entirety clause, a number of courts have held that 
where the owners of separate parcels of land join in the execution of an oil and 
gas lease covering the entire tract, the effect is to unitize the entire tract so that 
royalties will be apportioned to the lessors in proportion of the ownership of 
the separate tracts to the whole.** Another method of pooling is found in the 
community lease which is normally used in situations where very small tracts 


are involved, such as town lots which are desired to be operated as a whole.*’ 
Then there are the provisions in leases commonly used in areas such as the 
Hugoton Gas Field, where it is expected that gas will be found and where a 
regulatory body has established an acreage factor for fixing the allowable pro- 
duction from gas wells. Such leases contain a provision in substance permitting 
the lessee to unitize the lease with other leases to form a unit, generally for 


51. King, Pooling and Unitization of Oil and Gas Leases, 46 Mich. L. Rev. tt Shank, pm Legal Problems 
Presented by the Pooling Provisions of the Modern Oi! and Gas Leases, 23 Tex L. Rev. 150 Shank, Poolsng’ 
Problems, 28 Tex. L. Rev. 662. We are not here concerned with pooling or unitization in "the sense of the 
unitization for the purpose of cooperative development of an entire oil or gas field, whether accomplished by 
voluntary agreement or under compulsion pursuant to statutory authority. We are concerned only with the 
relatively small unit consisting of interests in two or more separate tracts created by voluntary act of the parties, in 
crder that the specific property may be di ped and < as if under a single lease. 

52. We will be concerned here only ‘with units created by voluntary act of the parties and will not consider 
problems in connection with forced pooling pursuant to statutory authority. See Republic Natural Gas Company 
v. Baker, 197 F. 2d 647 (C.C.A. 10th, 1932) where the court held that the Basic Order for the Hugoton Gas 
Field issued by the State Corporation Commission of the State of Kansas did not have the effect of forcing in- 
voluntary unitization. 

53. Carlock v. , 151 Kan. 407, 99 P. 2d 858 (1940); Japher v. Pg wns 276 S. 669 (Tex. Comm. 
(Pe. 1925); Gale v Metscher, 103 Okla. 271, 229 Pac. 522 (1923); 3 Summers, Osi a Gas (Perm. Ed.) 





54. The Teal entirety clause reads as follows: 
a Ba dy premises shall hereafter be owned in severalry or in separate tracts, the premises, nevertheless, 
leveloped and operated as one lease, and all royalties accruing hereunder shall be treated as an 
Sauer Ya shall be divided among and paid to such separate owners in the —— that the acreage 
owned by each such — owner bears to the entire leased acreage. There shall no obligation on the 
part of the lessee to o! wells or separate tracts into which the land covered by this lease may be her 
divided by sale, devise, or otherwise, or 2 furnish separate measuring or receiving tanks.”” 
See lease forms supra, Notes 10, 11 and 28. ” also Republic Natural Gas Company v. Baker, supra, Note 52; 
and 3 Summers, Os! and Gas (Perm. Ed.) § 610 
55. The entirety clause ~~ apiaaaas a Fag les: “If the leased premises are mow or shall hereafter be owned in 
at am or in one lease forms supra, Notes 10, 11 and 28. 
a4 "S. W. 2d 303 (Tex. Civ. App., 1940); French v. George, 159 S. W. 2d 566 iS 
Civ. 1941): yo ae! Royalty Company v. Humble Oil and Refining Co., ————Tex. 2 Ww. 
2d otf (1932); Robinson v. Horton, 197 Te 919, 2 So. 2d 647 (1941); 3 Summers, Oil and Gas (Perm. Sea) 
§ 611. In Oklahoma it is held that the joint execution of an hy and gas lease by owners of land in severalty is 
— Atl to create a unitized tract, but the presumption sang be rebutted aby either an oral or written agreement. 
less Oil and Gas Co. v. v. Tipkin, 190 Okla. 396, 124 P. 2d 418 (1942). 
57. See Form Oil and Gas Community; Thomas v. Ley, 177 Okla. 150, 57 P. 2d 1186 (1936). 
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the purposes of the production of gas, not to exceed generally 640 acres in size, 
or such size as may be permitted by the regulatory body.°® The actual pooling 
in such instances is accomplished by the lessee filing a declaration of unitization 
in the office of the register of deeds or other office for the recording of in- 
struments affecting real property. Finally, the pooling may be accomplished 
by a separate agreement after leases have been granted, executed by the lessors 
and lessee or lessees. Such agreements, frequently called “unitization agree. 
ments”, are modifications of the lease and as a rule set forth with some par- 
ticularity the rights of the parties thereunder. 


The rights of the lessors and lessees in a unit must necessarily depend upon 
the particular instrument under which the unit was created. But there are cer- 
tain incidents and legal consequences which inevitably flow from unitization, 
however the unitization may have been accomplished. Thus, the lessors give 
up the tight to receive all royalties from wells drilled on their respective tracts 
but gain the right to share in royalties proportionately from wells on the other 
tracts included in the unit. >? Indeed, it has been said that the effect of unitiza- 
tion is to “vest all the lessors of land in this unitized block with joint ownership 
of the royalty earned from all of the land in such block”® and that “the lease 
so executed [joint lease] is a conveyance by each lessor to each of the !essors 
of an undivided interest in the royalties.”©! 


Other incidents which flow from unitization are that each lease included 
in the unit is perpetuated as to the land included in the unit beyond its primary 


term by production had from any one of the tracts included in the unit;° the 
commencement of a well on any one of the tracts will excuse the payment of 
delay rentals under all leases included in the unit;®? and the commencement 
of a well on one tract in a unit prior to the expiration of the primary term 
and its completion as a producer after the expiration of the primary term will 
be considered a well under the “commencement” clause of the lease on the un- 
drilled tract, thus perpetuating all leases in the unit.“ 


The theory of the cases is that the production of oil or gas from a well drilled 

on the unit, however formed, will be imputed as production from each and all 

of the tracts included in the unit. Thus, in the recent case of Southland Royalty 
Company v. Humble Oil and Refining Co.,° the Texas Supreme Court stated: 


“In short, the parties by the execution of a unitized lease agree that production of 
oil or gas from wells located on any tract included in the lease will be regarded dur- 
ing the life of the lease as production from each and all other tracts included therein.” 


3... For example see Form L.B. 88 Revised 1951; Form 88—( Producers) Kan., Okla. & Colo., 1951 Rev. 
B w; Form 88-42 Kan., = Colo. B w; Form L.B. 88-42 Kan., Okla. & Colo.; Form 88—(Producers) Kan., 


Okla. & 2 Colo. _— Rev. B 
59. Kenoyer v. Magnolia 173 Kan. 183, 245 P. 2d 176 (1952); Veal v. Thomason, 
138 Tex. 341,. 159 4 1 aa. rity in Reowe v. Smith, 141 Tex. 425, 174 S. W. 2d te (1943); Belt v. 
Texas Co., 175 S. 622 (Tex. + App., 1943); Southland Royalty Company v. Humble O: il and Re 
fining Co., supra, Noe Fr Ohio Oil Co. v. Kennedy, 28 So. 2d 504 (La. App. 1946). 
60. Veal v. Thomason, supra, Note 3o. 
¢. Brown v. Smith, supra, Note 59. 
Southlan d Royalty pany v. Humble Oil and Refining Co., <n. Note 56; Jackson Hunt Oil Co., 
2 ee So. by 2, 234 5.8 w. ‘alse. lac” ——Okla. , 244 P. 2d 301 (1952); Gray v. 
Sou eo & Humble Oil and Refining Co., supra, Note 56; Smith v. Carter Oil Com 
104 F. | F, Sao. 463" (D.C. "is. 1952). 
pany, 104 cClain v. Harper, supra, Note 62. 
65. io Note 56. 
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In that case a unit was created by the execution by various owners of separate 
tracts of land and term mineral interests therein of one oil and gas lease cover- 
ing the several different tracts. The question before the court was whether a 
term mineral interest terminated on the expiration of the primary term where 
the only production was on other land in the unit. The court stated that by the 
joint execution of the lease all of the lessors “intended to grant a unitized lease 
with all of the usual incidents and legal consequences thereof”, and held that 
the legal consequence was “that production from any of the tracts would be 
regarded as production from all other included tracts”, with the result that the 
term mineral interest was perpetuated. A similar result has been reached in 
Louisiana. 

In a few cases the question has arisen as to whether the entire oil and gas 
lease, when only a portion of the lease has been included in a unit, will be 
perpetuated by production from other leased land within the unit. Courts in 
such cases have held that the entire lease, both as to lands within the unit and 
outside the unit, is perpetuated by such production.®’ Again, the theory of the 
cases is, as expressed by the Court of Appeals for the Fifth Circuit in Scott v. 
Oil Company,® that: 

“Where the authority for the unitization so provides, the production in paying 
quantities from the well or wells on the area unitized may be imputed as the re- 
wired production from each of such component tracts so as to continue such in- 
dividual leases in force as to their entire acreage—that both within and without 
the unitized area.” 


Whether production in such cases will perpetuate a lease both as to lands 
within and without a unit must of course necessarily depend upon the wording 
of the applicable pooling instrument. There are forms which are so written 
as expressly to provide that production within a unit will not perpetuate the 
lease insofar as it covers land outside the unit.°? Under many modern lease 
forms, however, it is believed that the result would be the same as in the case 
of Scott v. Pure Oil Company and related cases.’° 


Many other questions occur in connection with the perpetuation of pooled 
interests. Thus, the question has been raised as to whether production under 
the leases pooled as to one horizon will perpetuate the leases as to all horizons.”! 
A similar question is whether production of gas on a unit consisting of leases 
consolidated as to the gas leasehold estate will pervetuate the leases as to oil 


66. Robinson v. Horton ra, Note 56; Ohio Oil Company v. Kennedy, supra, Note 59; Dobbins v. Hodges, 
208 La. 143, 23 So. 2d 26 (1945). Although the question was not squarely raised, this seemed to be the effect 
of = holding in a Oil and Gas Co. v. Tipkin, supra, Note 56. 

a, 5 Pure Oil Company, 194 F. 2d 393 (CCA. Sth, AER sate v. Carter Oil Company, supra, 
3; Ja aun *. Hunt Oil Co., supra, Note 62; Hunter Co. v. She il Company, 211 La. 893, 31 So. 2d 
10 ser), 4, -, 3 v. Danuger Oil and Ref. Co., 218 La. 463, 49 So. sy 855 (1950); Gray v. Cameron, supra, 
the Smith, Hunter and LaBlanc cases, forced pooling under orders of the Louisiana Conservation 
ood, wes gg — but the orders of the Commission in each instance contained language substantially 
= ° that — in modern oil and gas leases and unitization agreements. 
. Supra, Note 6 

69. See for example Form 88 (Producers) Kan., Okla. 3 Colo., 1951 Rev. B w, and the lease form in the 
case of Smith v. Carter Oil Company, supra, Note 63. In the Smith case the court held that the lease was not 
unitized under the lease provision but by the order of the Louisiana Conservation Commission, and accordingly 
held the lease provision was - applicable. 

70. See lease a 3. evised, 1951; Form 88-42, Kan., Okla. & Colo.; Form 88—(Producers) Kan., 
Okla. & ae 43 Rev 

71. See Shank, P Pooh Probl lems, 28 Tex. L. Rev. 662, 673. This particular problem was raised in Crichton 
v. Lee, 209 La. 561, 25 2d 229 (1946), but was not answered by the court for the reason that it was held 

to have been improperly raised. 
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rights.’* While the solution to these problems must depend upon a construc. 
tion of the particular instrument or instruments involved in each instance, it is 
believed that the principles announced in the cases of Southland Royalty Com. 
pany v. Humble Oil and Refining Company,” and Scott v. Pure Oil Com. 
pany,’* and related cases, will be applied in the absence of some contrary con- 
trolling provision in the instrument. If the concept announced in those cases, 
to the effect that production from a well on any tract included in a unit is to be 
regarded as production from each and all other tracts included in the unit, is 
accepted, the solution to such questions should not be too difficult.”* 


4, Statutory Provisions Relating to Perpetuation of Oil and Gas Leases 

Finally, some consideration may be given to problems relating to the so- 
called “affidavit of production” to give notice of the perpetuation of an oil 
and gas lease by production. Kansas G. S. 1949, 55-205 provides that the 
recording of an oil and gas lease imparts “notice to the public of the validity 
and continuance of said lease for the definite term therein expressed, but no 
longer: Provided, That if such lease contains the statement of any contingency 
upon the happening of which the term of any such lease may be extended. . 
the owner of said lease may at any time before the expiration of the definite 
term of said lease file with the register of deeds an affidavit” showing that the 
required contingency has occurred. The statute further provides that the te- 
cording of such affidavit shall be due notice to the public of the existence and 
continuing validity of the lease.” Without reference to this statute it has been 
held that an oil and gas lease is a conveyance of such an interest in real prop- 
erty as to permit its recording under the general recording statutes.’’ Never- 
theless, Section 55-205 would seem to be a definite limitation on the provisions 
of the general recording statutes with respect to the notice imparted by the re- 
cording of an oil and gas lease. 

Whatever the rule in other jurisdictions may be, it is clear in Kansas under 
the statute that the recording of an oil and gas lease imparts notice of the 
existence of the lease only during the continuance of the primary term.’”* The 


72. See for example lease forms referred to in Note 70. 
73. Supra, Note 56. 


74. Supra, Note 67. 
75. There are many other questions in connection with pooled interests which have been raised and considered; 


many such questions arise in connection with pooling resulting from the existence of the entirety clause in leases. 
The problem may be com; eg ony f & by the inclusion of a portion only of land covered by the lease eae | 7 
entirety clause in a unit. uestions are discussed in Shank, im Yo oe = Tex. L. Rev. 662. 
76. This statute was Rpm / in the Laws of 1915, Cc. 228, AL. ie ha: cited only a very few 
times and actually applied probably in only two Frm gy Cement is Be v. Baa & Tile Company, 100 
Kan. 547, 164 Pac 7087 (1917); tek 168 Kan. 528, gt d 1015 (1950); see saiso Spikes 
v. Weller, 159 Kan. 597, 600, 156 P. 540 0" (1945). Nebraska has identical statute, RS. Neb. 1943, 
57-205, evidently copied from’ the Kansas statute, having been originally canna in the Laws of 1925, C. 133, 
5. P. 352; it apparently has never been cited by the ebraska court. "We tave fonad Go camae ia cay hn 


state similar Kansas sta 

77. G.S. 41949, 67-221 a my 67-223; Derby Oil Company v. Bell, 134 Kan. 489, 7 P. 2d 39 (1932); Benner 

v. Christy, 137 376, %.. ah 2d 813 (1933); Peatling v. Baird, supra, Note 76. This accords with the gen- 
teal gue fa ther jus , Oil and Gas (Perm. Ed), § 231, and cases therein cited. 

78. In Cement Com; i. v. “Brick & Tile “Company, non, Note 76, the court said: “ 4 7 ~ pea = 
= plaintifé | to Ay irmatively that oil or gas had been discovered, rather than upo 

the negative,” such statement without specific reference to the statute (oow G G. Ke 1959. 33. 205)! Pond 

see Spikes v. Weller, supra, Note 76, yea it is said: “The fact an oil and gas lease has not becn released of 
cocnal | is no evidence that it is still in force.” This apparently is contrary to the rule prevailing in other jurisdic- 
tions where it has been held that there is no duty on a lessee to inform the fF mean . , ~F an affidavie or other- 
‘wise as > the continued existence of an oil and gas lease, and any one seeking to of suck lease has the 
burden of proving thatthe firs recorded lease was terminated. Wilson v. oa Ay 174 Cite. 467, 43 F. 28 
769 (1935); Baird v. Fry Oil Co., 146 La. 1091, 84 So. 366 (1920); see Gas Co 


so Carnegie N: 
phia Company 158 Pa. Peon’ BLY 62 “a we (1893); Bareley v. Phillips. 1 179 Pa 175. 36 Ad. 217 (1897); 


Philadel; 
2 Summers, Ost and Gas (Perm. Ed.) § 2 
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statute provides a means whereby notice of the perpetuation of the lease beyond 
the primary term by reason of production may be given. The filing of an affi- 
davit of production in compliance with the statute will provide such notice. 
The question arises as to the effect of the failure of the lessee to record such 
an affidavit on his rights in a producing lease after the expiration of the pri- 
mary term of the lease. 


In the case of Peatling v. Baird,’? the court held that an unreleased oil and 
gas lease of record, the five year primary term of which had expired, and with 
respect to which no affidavit of production had been filed, did not constitute 
an encumbrance on the land or render the title unmarketable.®° In the opinion 


the court stated: 


“While we shall not go so far as to say there might not be occasions where equitable 
principles would a such a result, the case at bar presents none, and we hold 
that the failure of the lessee to file an affidavit showing the happening of any con- 
tingency that would extend the express term of five years from the date of the lease, 
April 27, 1934, disclosed a situation where the lease had expired by its own terms 
on April 27, 1939, and thereafter it was of no force or effect, and constituted no 
encumbrance on the title of the owner of the real estate.” 


The decision does not imply that the failure to file an affidavit of production 
in any way affects the validity of the lease as between the parties to the lease, 
or those who have taken subject to the lease during the continuance of the 
primary term.*! It does imply that so far as the record title is concerned the 
filing of the affidavit is necessary to give notice of the continued existence of 
the lease after the expiration of the primary term, and that in the absence of 
such recorded affidavit the oil and gas lease is no longer record notice of any 
kind. The rights, then, of a lessee under a producing lease who has failed to 
file the affidavit within the primary term of the lease as against subsequent 
purchasers, creditors and lessees, would seem to be substantially the same as 
those of any other person claiming under an instrument affecting real prop 
erty which has not been recorded or which though recorded is not entitled to 
record because of a defective acknowledgment or otherwise.** Under the gen- 
eral recording statute, G. S. 1949, 67-223, no such instrument is valid “except 
between the parties thereto, and such as have actual notice thereof.” This stat- 
ute, as construed by the courts, can be taken advantage of only by those who are 
purchasers or lien claimants for a valuable consideration and without actual 


79. Supra, Note 76. 

80. This holding is ly contrary to the rule in Oklahoma, where the court has held that an oi! and 
lease, the primary 2 of which - expired, is a cloud ai aa makes a title unmarketable. Wilson v. Shasta Oil 
. supra, Note 78. Oklahoma, however, has no statute _ - to G. S. 1949, 55-205. Ie should be noted that in 

Baird the oil and gas lessee was not a party to the action, “and presumably the lease in question had 
expired by by its terms without production. Query whether the result would have been che same had the oil and gas 
lessee intervened in the action and set up a claim as to the validity of the ised one poe, by produc- 
I 

Unrecorded instruments are valid as between the parties, G. S. 1949, 67-223; Tawney v. Blankenship, 150 

Kan ‘41, 90 P. 2d 111 (1939). 
82. The nae of instruments which hg Py entitled to record because not acknowledged, defectively ac- 
owledged, or otherwise, is y held impart notice. Banister v. Fallis, 85 Kan. 320, 116 Pac 822 

(1911); Neodmen v. Rau, 86 Kan. Xo. 119 °Pac. 351 (1911); Horney v. Buffenbarger, 169 Kan. 34 2, 219 P. 
= 345 (1950). The Kansas decisions S Kil are in line with the general trend of authority on this point; 

see cases collected in annotation, 3 A.L.R. 2d 577. 





336 The JOURNAL 


notice of the prior unrecorded instrument,”’ in other words by bona fide pur. 
chasers. 


In the protection of subsequent purchasers or encumbrancers, the Kansas 
court has gone so far as to hold that a conveyance which has not been acknowl- 
edged or proved so as to be entitled to record, but which has in fact been re- 
corded is void as to one who subsequently buys the land with actual knowledge 
of the Contents of the record, if he is otherwise an innocent purchaser for 
value.** Accordingly, a lessee who has failed to file the necessary affidavit of 
production would necessarily have to rely principally upon his possession of 
the land to give notice of his rights claimed under his producing lease. Pos- 
session of land is notice of the rights of the possessor.®* In the normal situa- 
tion involving a lease covering a compact tract of land of modest size where 
oil has been discovered, the well, pump, tank batteries, pits, flow lines and 
other equipment will be readily visible, and anyone attempting to deal with 
the property would be held to have notice of the lessee’s claimed rights.** But 
consider the situation where the lease covers two or more tracts of land with 
oil production on only one tract, or the case of leases unitized for gas purposes 
where the separate tracts are neither contiguous nor adjacent.®” The lessee’s 
possession in such cases will hardly be the actual, open, peaceable and notorious 
possession necessary to give notice of his rights. Suppose the landowner in such 
situation sells the land, or some interest therein, on which there is no producing 
well and which is some distance from the oil or gas well, or suppose he grants 


a second oil and gas lease on such land. If the purchaser, or second lessee, pays 
a valuable consideration® and has no actual notice of the rights claimed by the 
lessee, the logical extension of the holding of Peatling v. Baird would require 
that the purchaser, or second lessee should prevail over the first lessee and that 
he should be permitted to take his interest free and clear of the producing lease. 
Such a result would be somewhat shocking to the conscience, and it is doubtful 





83. The original recording act, Laws of 1859, Ch. 30, § 13, pro ided: “No i affecting real estate 
is of any validity against subsequent purchasers for 4 a om without notice unless recorded. . 
The present statute doss noe contain the words <a luabl 4 but it has been construed so that 
it may be taken advantage of only by those e Wi or who have acquired liens for a valuable considers 
tion, Edwards v. Myers, 127 Kan. 221, 3 Pe Pac. 468 (1929). 


84. toe nag v. Rau, supra, pee 82. This ie poset, fe ‘ontrary to che weight of authority. See Farmers 
Mutual Royalty Syndicate, Inc. v 138 S. 2d 228 (Tex. Civ. App. 1940); Merrill on Notice, Vol. 2, 
oo The Nordman case ty been oe tale and its respectability as authority is somewhat suspect. Horney v. 

fenbarger, supra, Note 82. 

85. International Harvester oy ood v. Myers, 86 Kan. 497, 121 Pac. 500, 39 L.R.A. (208) ty" f 1912); 
Federal Savings & Loan Insurance v. Urschel, 159 Kan. 674, 157 P. 2d 805 (1945); N 
velopment Co. v. Te 84 Okla. 184, 201 Pac. ‘ns Sagat): Hicks v. . Aaeeee Natural Gas’ C 
370, 57 Ad. 55 (1904); Krein v. . Steigerwald, 193 ge Sit Super. Ce, 1937); Heck v. Morgen 
102, 106 S. E. 413 C1921); cf. Penrose v. Cooper, $8 . 210, 128 Pac. 362 (bt) and Hoult « v. Rich, “161 
Kan. 587, 170 P. 2d 834 (1946). 

. See cases cited su <) hn negt RP . 

87. Under the Basic Proration Order for soe Hnqrve. See Tiel. issued by the Seate Corporation Commission 
Os Sen ot Se, So 44-3-21, Docket C-164, it is contemplated that the basic unit for the pro- 
duction of will be 640 acres in as near compact form as possible. However, izing that there may be 
Situations wi it is impossible to have such age units, the Commission has provi in Paragraph g that it 
e on notice and hearing, authorize the inclusion of acreage as attributable to a well if the acreage lies withio 

mile radius of the well. There may, therefore, be units consisting of consclidated leases covering widely 
dispersed pam ge in the —— Field where the Commission has permitted such consolidation in order to avoid 
having so-called “‘islands” which not otherwise participate in the pony wag of e Soa that field. These tracts may 
be as far apart as three miles, and it is believed in some instances that th 
™ 68. An imereniag quation may arc aso whether « subocqent lee 3 a Gide 

n interesting question may arise as to whether a subsequent lessee 1s a bona fi an aay ghey 

id only « nominal consideration as bonus for the lease ia the first instance. Generall hat bee, bel 

that the payment of only « nominal consideration for a lease is not the payment of value w 
a lessee a bona fide purchaser. Edwards v. Myers, supra, Note 83; 2 Summe: dye ch Gas (Perm BA) $251; § 231; 
the payment of a bonus will, however, constitute a lessee a purchaser for value we optional 
unless lease, Carter Oil Co. v. McQuigg, 112 F. 2d 275 (CCA. 7 7th, 1940 
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whether the court will adhere to such unconscionable logic. Indeed, the court 
itself has suggested an avenue of departure from the logical consequence of its 
decision, for in the opinion it states that “equitable principles [might] preclude 
such a result.” 


Actually it is believed that there is a practical solution which is available to 
protect lessees in most situations.°? While G. S. 1949, 55-205 requires the 
filing of the affidavit of production “before the expiration of the definite term” 
of the lease in order to give notice of the perpetuation of the lease by produc- 
tion, it is believed that under the general recording statute a lessee may at any 
time file a similar affidavit (properly executed and acknowledged) and that 
such affidavit will give notice to the public generally of his rights. The lease 
is a sufficient interest in real property to be recorded.?° The Kansas statute, 
G. S. 1949, 67-221 permits the recording of “every instrument in writing . 
whereby any real estate may be affected” so long as it is properly proved or 
acknowledged. An affidavit reciting the discovery of oil within the primary 
term of the lease would seem to be an instrument entitled to record under that 
statute”! The recorded instrument would give notice of its contents and would 
be as effective as if an affidavit of production had been properly filed under 
G. S. 1949, 55-205. Certainly the following of such procedure should create 
“equitable principles” which would avoid the holding that a subsequent pur- 
chaser, encumbrancer or lessee could take free of the rights of a lessee under 
a producing lease where the lessee has not observed strictly the requirements 
of Section 55-205 in the filing of an affidavit of production. 


89. “$9. Another solution which is beg my impractical would be for the lessee who has failed to file the affidavit 
juction within the time eo 
90 sien 77. wp tenga 
L love 


91. Dwelle v. Home Realty & Investment Company, 134 Kan. 520, Lf P, 2d 522 (1932). The conclusion 
affidavit properly executed and acknowledged may be recorded as instrument “‘whereby. . . real estate 
wr. under G. S. 67-221 is fortified by the provisions of C. *S. 1949, 67-254, qnemnd in the ton 
3 Oe Se Ce See Ome of Se OS om, supra. That section pro- 
files a caveat relating to ap RAW} OR, instrument 
"uch lam shall Have po vali thirty days from the filing unless the 
in that time to enforce The iimitation provided in this section has 
150 Kan. 430, 94 P. oa Soo" (1939), ry By nng Joint Stock Land Bank 
rd 732 (1944). ie would not seem to appl Kk of filing an affidavit re- 
lease since the claim in such wie would be based upon a yen 
htat an ex parte affidavit conlas forth a claim to real 
to the weight of authority. rg on Notice, Vol. %. 5238 but Ba 
ym Ral e contrary, Reaugh, 23 F. Supp. 646 (D. C. Ill. 1938); Crater v. W. 3 Okla. 
32, 140 P. 2d 1018 (1943); Smalley v. il Co., 82 S. W. 2d 1049 (Tex. Civ. App. 1935); Farmers 
Royalty Syndicate, Inc. v. Isaaks, supra, Note rm 
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RECENT DEVELOPMENTS IN TAX LAW* 


By Oscar F. BELIN 
Of the Wichita, Kansas, Bar 


There have been few legislative developments in the field of taxation during 
the past year. The most recent Federal Revenue Act was passed in October, 
1951. Having already paid our 1951 and 1952 Federal income taxes under 
that act, we are familiar with its provisions. During 1952 there was an amend- 
ment to Section 23 (0) of the Internal Revenue Code which increased from 
15% to 20% the limit on the deduction for contributions by individuals. 
There have been other amendments to the Code, but they are not of general 
interest to the members of the bar. At the present time taxpayers are hopefully 
looking forward to the Revenue Act of 1953. This act is still being nursed in 
the House Rules Committee, too weak to emerge for its first appearance in 
Congress. 

On Kansas Income Tax there have been some recent legislative changes. The 
1953 Kansas Legislature passed four different bills amending the Kansas In- 
come Tax Law. I will explain those amendments later on in this discussion. 


In the courts there have been more tax cases than ever before, but there have 
been none that now appear to be landmark decisions. The United States Su- 
preme Court has held the tax on gambling to be constitutional. The result is 
not unexpected in view of prior decisions on firearms and narcotics taxes. There 
have been many other decisions but few are of general interest. 


In spite of this lack of new legislation or far-reaching court decisions, there 
have been some recent developments of importance in the field of taxation. 
These developments have been neither legislative nor judicial in origin but 
ate matters of administration and procedure. The Reorganization of the Bureau 
of Internal Revenue is the most important of these administrative changes. 

The reorganization process began on March 15, 1952, with the formation 
of the New York and Chicago Districts. On November 18, 1952, the St. Louis, 
Missouri, District was formed of which the State of Kansas is now a part. 


The reorganization represents the first real change in the structure of the 
Bureau that has occurred since the year 1913 when the modern Bureau was 
organized. The objectives of the reorganization are stated by the Bureau to be 
as follows: 

1. To place the Bureau on a sound Civil Service merit system basis in the 

case of all employees except the Commissioner. 

2. To insure the honesty and loyalty of all employees through a nation- 
wide inspection service acting independently of the operating heads 
of other units in the Bureau. 

3. To streamline the organization on a functional basis, with all functions 
in each district under a single Director of Internal Revenue. 


~~ ePare of the discussion in “Section Meetings” during the 71st Annual Meeting of the Bar Association of the 
State of Kansas at Wichita, se 25, 1953. 
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4. To give improved service to the public chiefly through the consolida- 
tion of functions in each area under the Director for that area. 


The State of Kansas together with Missouri and Arkansas make up the 
St. Louis District which is under the direction of a District Commissioner. The 
District Commissioner has a staff headed by six assistant District Commis- 
sioners to aid in furnishing administrative direction in all phases of Internal 
Revenue activities in his district. There is one assistant in charge of each of 
the following functions: Administraton, Audit, Collections, Intelligence, Al- 
cohol and Tobacco Tax, and Appellate. The District Commissioner's office 
actually represents a decentralization of many functions previously handled 
only by Bureau headquarters in Washington, D. C. 


There are four Directors of Internal Revenue under the St. Louis District, 
each of which corresponds geographically to a prior collection district. In 
Kansas we now have a Director of Internal Revenue who is in charge of all 
Bureau activities for the State of Kansas, except the appellate and inspection 
functions. All routine tax matters for the State of Kansas will be handled by 
the Director’s office in Wichita. Most correspondence and proceedings on tax 
matters will be handled through the Director’s office except that appeals will 
be transmitted to the Appellate Division of the District Commissioner's office. 
The Director’s office will have five major divisions consisting of Administra- 
tion, Audit, Collections, Intelligence and Alcohol and Tobacco Tax. 


The Audit Division will examine all types of tax returns including income 
tax returns. The field audit branch of the Audit Division will function in a 
manner similar to the former Office of the Internal Revenue Agent in Charge. 
The personnel of that branch will include both internal revenue agents and 
also former deputy collectors who meet the standards for designation as In- 
ternal Revenue Agent Field Examiner. The Audit Division will also include 
an office audit branch which will make the more routine inspections of small 
tax returns A delinquent return and collection branch of the audit division will 


he responsible for collecting delinquent taxes. 


Income tax returns are no longer classified as collector’s returns, bureau 
returns and agent’s returns. After being checked for mathematical errors, the 
returns are inspected to select those which are to be assigned to the audit di- 
vision. All audits of tax returns will be conducted by Revenue Agents working 
in the Audit Division of the Director’s office. The audit of the return originates 
in the office audit branch. If the audit can be conducted by correspondence or 
by having the taxpayer come in for an interview, the office audit branch handles 
the case. If it appears necessary to audit books and records, the audit is con- 
ducted by the field audit branch. All examining officers are organized in groups 
under the supervision of a Group Chief. The Group Chief reviews the audit 
adjustments proposed by examining agents working under him. He also has 
authority to hold informal conferences with taxpayers. 


Under prior procedure the smaller returns were audited by deputy collectors 
from the Collector’s office while larger returns were audited by internal rev- 
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enue agents working under the Internal Revenue Agent in Charge. Under the 
new procedure all audits of federal tax returns except those involving alcohol, 
tobacco, firearms, narcotics and wagering taxes are conducted by the Audit 
Division of the Director's office. This means that social security, unemployment 
and federal excise tax returns will be handled by the Audit Division. One ad- 
vantage of the reorganization is said to be the audit at the same time of all 
federal returns filed by the taxpayer. 


The Intelligence Division of the Director’s office will assume most of the 
work previously performed by the special agents of the Intelligence Unit. It 
will handle fraud and penalty cases, enforce the new wagering tax and direct 
the work of the special racket squad. 


The Reorganization of the Bureau has resulted in some important changes 
in the procedure for handling tax controversies. The principal change is the 
use of the group chief conference in place of the conference with the Office 
of the Internal Revenue Agent in Charge. After the taxpayer’s return has been 
audited, if he does not agree to some of the changes proposed, he may request 
a conference with the group chief. This is an informal conference conducted 
in the Audit Division of the Director’s office before the issuance of any formal 
report concerning the adjustments proposed. The examining agent attends 
this conference in order to explain the adjustments he proposes. The conference 
may result in an agreement on the adjustments in which case the taxpayer signs 
an agreement waiver form. If no agreement is reached at the group chief con- 
ference, then the revenue agent writes a report which is issued with a 30-day 
letter. 

The group chief conference may work out satisfactorily where the issues are 
few and the facts are simple. On more complicated cases the principal diffi- 
culty with the group chief conference is that the taxpayer usually attends such 
conferences without a full report showing the adjustments proposed and with- 
out having the time or advice to prepare his side of the case properly. The 
present solution for this difficulty is to give the taxpayer as many conferences 
as he needs with the group chief in order to ascertain the questions involved 
and determine his position on the adjustments. Under the prior system the 
taxpayer had a revenue agent’s report explaining the adjustments proposed. 
Then a written protest was prepared stating the taxpayer's objections. Under 
the new procedure there is no written protest from the taxpayer until after 
the group chief conference is held or declined and the 30-day letter has been 
issued. 

After issuance of the 30-day letter the taxpayer has three choices. He may 
decide to agree to the adjustments and sign the agreement form. He may decide 
to file a protest and request that the case be transferred to the Appellate Divi- 
sion of that District. He may no nothing and by simply failing to respond to 
the 30-day letter can secure the issuance of the 90-day letter or statutory notice 
of deficiency from which an appeal may be taken to the Tax Court. 

If the taxpayer files a formal protest upon which a conference is necessary, 
the case is then transferred out of the Audit Division of the Director’s office 
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over to the Appellate Division of the District Commissioner’s office. There is 
now an office of the Appellate Division in Wichita so that conferences with 
that Division may be had in Wichita. If the question cannot be settled with 
the Appellate Division then the case may be appealed to the Tax Court after 
the issuance of the statutory notice. The case may be settled before trial in 
the Tax Court or it may be tried. After trial and decision by the Tax Court, 
either the taxpayer or the government may appeal an unfavorable decision to 
the United States Court of Appeals. 


At the present time there is a very large accumulation of tax cases pending 
on appeal before the Tax Court. At June 30, 1952, there were 11,487 cases 
pending in the Tax Court. During the last six months of 1952 there were 
almost 4,000 additional cases docketed. This represented an increase of 40% 
over the petitions filed for the last six months of 1951. The number of cases 
closed in 1952 was 5,040. It is apparent from these figures that the back log 
amounts to about three years of work. If these cases were divided equally 
among the 16 Tax Court judges each judge would have more than 800 cases 
confronting him. Many of these cases may be settled before trial. However, 
the mounting number of such cases means that there may be substantial delays 
before many tax controversies can be brought to a conclusion. 

The solution to this problem has not yet appeared out of the reorganization 
changes. Greater emphasis will no doubt be placed on the settlement of tax 
cases before trial. Only time will tell whether the final solution will come 
from a further expansion of the Tax Court or from more liberal settlement 
policies in the administration of the tax laws. 


Procedure in Fraud Cases 


The reorganization has also changed the procedure ir fraud cases. In the 
past the handling of fraud and other penalty cases was under the supervision 
of the Special Agent in Charge. This function has now been assumed by a 
Division in the office of the District Commissioner under the direction of the 
Assistant District Commissioner, Intelligence. The office of the Assistant Dis- 
trict Commissioner, Intelligence for this district, will be in St. Louis, Missouri, 
where the office of the District Commissioner is located. 


For the State of Kansas there is an Intelligence Division operating under 
the Director of Internal Revenue in Wichita. The Intelligence Division will 
consist of two groups of special agents working under the head of that division. 
One group will be classified as the Tax Fraud Branch and the other group will 
be called the Racketeer and Wagering Branch. The special agents of the In- 
telligence Division will work with the Revenue Agents of the Audit Division 
in all cases where questions of fraud or negligence penalties are involved. In 
those cases where criminal prosecution is recommended by the special agent, 
the taxpayer will have an opportunity for a conference in the Intelligence Di- 
vision at Wichita before the Special Agent’s recommendation is approved or 
rejected. 

Fraud cases originating in the Intelligence Division at Wichita will be under 
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the general supervision of the Intelligence Division of the District Commis- 
sioner at St. Louis. All cases in which criminal prosecution is recommended 
will be reviewed on their merits in the District Intelligence Division. Cases 
recommended for criminal prosecution will come out of the Intelligence Divi- 
sion of the District Commissioner’s office and will be referred to the Enforce- 
ment Counsel of the Chief Counsel’s office. The Enforcement Counsel will 
have the responsibility for referring such cases to the Department of Justice. 
Taxpayers of this district will have opportunities for conferences both in the 
Wichita Intelligence Division and later in the District Intelligence Division 
before the case is transferred to the Enforcement Counsel. If the District In- 
telligence Division and the Enforcement Counsel apprcve the recommended 
prosecution, the Enforcement Counsel transfers the case to the Department 
of Justice for prosecution. 

After the case has gone to the Department of Justice, there remains an op- 
portunity for a further conference with an attorney in the Criminal Section 
of the Tax Division. A reviewer in that department examines all cases in 
which recommendation against prosecution is made. The Chief of the Criminal 
Section and the Assistant Attorney General in Charge of the Tax Division 
review every case referred to the Department. If the recommendation for 
prosecution is approved, the case is referred to the appropriate United States 
Attorney for institution of criminal proceedings. The U. S. District Attorney 
may also reverse the recommendation for prosecution. If he does not, he then 
must present an indictment to the Grand Jury and prosecute the case before 
the United States District Court. 


As long as criminal prosecution is under consideration the taxpayer is 


usually not advised of the liability proposed against him. The determination 
of civil liability must await disposition of the criminal action. 


Procedure in Civil Fraud Cases 


After completion of the criminal prosecution or after it has been decided 
not to start criminal proceedings against the taxpayer, the matter of liability 
for tax and civil fraud or negligence penalties must be settled. In many cases 
the tax liability and the civil penalties are agreed to in the process of avoiding 
criminal prosecution. If the amount of tax and civil penalties are not settled, 
the procedure is similar ot that in all other income tax cases, except that a repre- 
sentative of the Intelligence Division will be present at all stages of the pro- 
ceeding to decide on the liability for penalties. If the taxpayer does not agree 
with the revenue agent and the special agent on the amount of tax liability 
or on the penalty, he is entitled to an informal conference before a group chief 
in the Audit Division of the office of the Director of Internal Revenue. The 
procedure thereafter is the same as previously outlined herein for other tax 
cases. 
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Changes in Policy on Prosecution of Criminal Cases 


The attitude of the government with respect to the prosecution of criminal 
tax cases has become considerably tougher in the last year or two. We will 
probably see many more criminal tax cases brought to trial in the Federal 
Courts. This tightening up policy is reflected in two changes that have been 
made. The Bureau of Internal Revenue and the Department of Justice will 
no longer refrain from recommending criminal prosecution for tax violations 
by reason of the poor health of the taxpayer. Nor can the taxpayer insure that 
he wil! not be criminally prosecuted by making a voluntary disclosure of his 
fraudulent acts prior to the initiation of any investigation by the Bureau. The 
tougher attitude in criminal cases is also reflected in the elimination of some 
of the reviews and conferences previously allowed. This tends to shorten the 
time required between the beginning of the investigation and the time when 
the case can be brought to trial. The result is a reduction in the taxpayer's 
chance to escape prosecution on a tax evasion charge. 


Most lawyers will have few instances in which their clients are involved 
in tax fraud. But it is important that the beginning of a fraud case be recognized 
as soon as possible so that it can be given careful attention. The appearance 
of a special agent to work with the internal revenue agent is the first sure 
indication that the taxpayer is under investigation for fraud. Sometimes the 
revenue agent’s request for net worth statements by the taxpayer covering a 
period of several years is the first indication that serious trouble may be brew- 
ing. In other cases, signs of trouble first appear when the revenue agent begins 
to check the records of the taxpayer’s suppliers or his customers instead of 
limiting the audit to the taxpayer's records. The recognition of the fraud possi- 
bilities at an early stage is essential if the taxpayer is to avoid the danger of 
self-incrimination and to prepare the best defense to possible civil or criminal 
fraud charges. 


The reorganization of the Bureau is new and some policies and procedures 
are still in the process of development. Further changes may be necessary to 
improve the operation of the world’s largest collection agency. Perhaps some 
of the new procedures I have mentioned will be changed against before a final 
solution is reached. 

Having used most of the alloted time for a discussion of the reorganized 
Bureau of Internal Revenue, I would like to switch to an entirely different 
subject, namely, the 1953 amendments to the Kansas Income Tax Law. 


1953 Amendments to Kansas Income Tax Law 


The Kansas Income Tax Law was amended in several respects during the 
1953 session of the legislature. Many of these amendments were intended to 
change the Kansas law to correspond with the present Federal law. Most of 
these changes are effective for years commencing after December 31, 1952, 
and are summarized as follows: 

1. The dependency exemption has been changed by H. B. 391, Laws 1953, 
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to allow the exemption for a person whose gross income is less than 
$600.00 and who receives his chief support from the taxpayer. Under 
former law, the dependent either had to be under 21 years of age or 
incapable of self support in order to qualify. For dependents over 21 
years of age it will no longer be necessary to show that the dependent 
is incapable of self support. 


. An additional exemption of $600 is allowed to the taxpayer and his 
spouse if they have attained age 65 before the end of the year. An 
additional $600 exemption is also allowed if either the taxpayer or his 
spouse are blind. 


. The limitation on contributions by individuals has been increased to 

20% of adjusted gross income. Under former law the deduction for 
contributions by individuals was limited to 15% of net income before 
deducting contributions. 
The new law increases the limit to 20% and also changes the base on 
which the limit is computed. Using adjusted gross income instead of 
net income as the base for computing the limit will simplify the com- 
putations of the limit and will allow a greater deduction in most cases. 
H. B. 465, Laws 1953. 


. Effective with taxable years beginning after December 31, 1951, gain 
on sale of a personal residence property may be avoided. Sec. 79-3212 
(g) as amended by H. B. 261, Laws 1953, provides that if property 
used by the taxpayer as his principal residence is sold by him and, within 
a period beginning one year prior to the date of sale and ending one 
year after such date, property is purchased and used by the taxpayer as 
his principal residence, gain, (if any) shall be recognized only to the 
extent that the taxpayer’s selling price of the old residence exceeds the 
taxpayer’s cost of purchasing the new residence. It should be noted that 
this provision has an effective date for years beginning after December 
31, 1951, while the other amendments are effective for years beginning 
after December 31, 1952. The corresponding section of the federal 
law Sec. 112 (n) I.R.C., was effective for sales made after December 
31, 1950. This leaves gains on sales made during the calendar year 
1951 subject to tax for Kansas purposes, but not for Federal purposes 
if the proceeds of sale are spent for a new residence. For 1952 and sub- 
sequent years the Kansas law now follows the Federal law on this point. 


. Percentage depletion allowance on coal has been increased from 5% to 
10% and a 5% rate has been provided in the case of sand, stone, clay 
and salt. Several other changes in percentage depletion allowances ap- 
pear in the statute. H. B. 426, Laws 1953. 


6. The amount of payment on which information returns are required has 
been reduced from $750.00 to $600.00. H. B. 426, Laws 1953. 


All of these changes tend to bring Kansas law back into line with the Fed- 
eral law. However, there is one which has no counterpart in the Federal law. 
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For all years commencing after December 31, 1952, any taxpayer whose in- 
come has been adjusted by the Federal Internal Revenue Department or who 
has entered into an agreement with that department to extend the statute of 
limitations is required to notify the Director of Revenue within 90 days. Failure 
to notify the Director of Revenue will toll the statute of limitations for the year 
involved. 


The Kansas statute of limitations on income tax liability is 4 years from the 
date the return is filed or the tax shown by the return is paid whichever is 
later. The normal Federal statute of limitations is 3 years from the due date 
of the return. Agreements to extend the Federal statute are often requested 
during that 3 year period. The requirement that the Director of Revenue be 
notified within 90 days after such agreements are made will give him a period 
of several months in which to obtain an agreement extending the Kansas 
statute or to make an assessment of additional Kansas tax. Very few Kansas 
Income Tax deficiencies will be barred by the statute of limitations if this 
provision is administered effectively. 


The changes in Kansas law which correspond to the Federal law are re- 
ceived gratefully by those of us in tax practice. It is hoped that the meaningless 
differences between the Federal law and the Kansas law will be held to a 
minimum in the future. The prompt amendment of the Kansas law to cor- 
respond to any Federal changes accomplishes savings in time and expense for 
Kansas taxpayers in the preparation of their state income tax returns. 


Conclusion 


In conclusion I would like to mention that the short term value of informa- 
tion on tax matters has recently received judicial recognition. The Tax Court 
a few months ago disallowed a deduction claimed by a lawyer for his expenses 
in attending the New York Institute on Federal Taxation. The reason for the 
disallowance was the belief that the lawyer had added to his store of knowledge. 
The Tax Court held that the lawyer’s cost of educating himself on tax matters 
was a Capital investment of a personal nature that could not be deducted. How- 
ever, on appeal the Court of Appeals for the Second Circuit recently reversed 
the Tax Court’s decision and held that the deduction should be allowed. 
Coughlin v. Commissioner, 53-1 USTC 9321. The court had this to say about 
the lawyer’s investment in a knowledge of taxation: 

“Even if in its cultural aspect knowledge should for tax purposes be considered in 
the nature of a capital asset. . . the rather evanescent character of that for which 
the petitioner spent his money deprives it of the sort of permanency such a concept 
embraces.” 

Evanescent is defined to mean fleeting or vanishing. The court apparently 
felt that the lawyer had spent his money for knowledge that would be of no 
permanent or lasting value to him and therefore it should be charged off or 
deducted when spent. I feel sure that I have said nothing in this paper that 
will prevent you from getting a deduction for your expense of attending this 
meeting. 
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PROFESSIONAL ETHICS* 


By HERMAN W. SMITH, JR. 
Of the Parsons, Kansas, Bar 


After recuperating from the 1953 session of the Kansas legislature and upon 
reaching the bottom of the mass of circulars, advertisements, unpaid bills, etc., 
which inevitably follow such an absence, a letter was discovered from my good 
friend Joe Balch of Chanute reminding me that at some time midst the hustle 
and bustle of the Session, I had consented to present the subject of Professional 
Fthics to a section meeting of this Convention. 


What phase of professional ethics would be most interesting? New and 
novel issues or situations involving ethics? Review of the professional and 
judicial Canons of Ethics? How could this subject, with which all lawyers are 
familiar but which is becoming of increasing importance to each of us each 
day, be treated so as to assure maximum interest and helpfulness? These were 
the questions which dominated thought and disrupted the normal routine of 
practicing law for this ordinary country lawyer. 

In considering the matter, it was thought that less could be gained by re- 
hashing the old and familiar, and more to be realized by considering the sub- 
ject in the light of present and projected attitudes, activities and relationships 


of the Bar and Bench to the public as a whole. Almost without exception, 
thoughts on the matter were always reduced, in final analysis, to the relationship 
between professional ethics and public relations inspired perhaps by the poetry 
of Robert Burns in his “Ode To a Louse”: 


“O wad some power the giftie gie us 
To see oursels as ithers see us! 

It wad frae monie a blunder frae us, 
An’ foolish notion.” 

Therefore, it was concluded to approach the subject from the standpoint of 
legal ethics and public relations with caution that consistency of title to subject 
matter and sincerity of purpose would not be violated. In this connection, much 
assistance was obtained from the book, “Conduct of Judges and Lawyers” by 
Orie L. Phillips and Philbrick McCoy, and references therein contained, pub- 
lished in 1952. As a matter of fact and in the final analysis, this presentation 
is and finished as a review of this excellent book recommended to all lawyers 
for interesting and enlightening reading and study. 


What then of public relations and ethics? Initially, it may be said that tra- 
ditionally there is natural reluctance of the Bench and Bar to consider them- 
selves as proper subjects for public scrutiny, and there is an inclination to take 
refuge behind an ancient profession deeply and truly grounded in history and 
tradition and — by great men and great documents As stated by Louis 


*Part of the discussion in “Section Meetings” during the 71st Annual Meeting of the Bar Association of the 
Scate of Kansas at Wichita, yo 25, 1953. 
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B. Seltzer, Editor of the Cleveland Press, speaking as a member of the press 
before the Cleveland Bar Association, September, 1951, the law profession:' 


“... isn’t really used to the gold fish bowl existence that we have become used to 
over the years. The modern phenomenon of everybody poking into everybody's 
business; the gradual viewing of robed jurists as basically men and not deities; all 
this comes as a shock. It also comes as something that it is natural to resist. The 
Bench and Bar have reacted by retiring into their professional shells and, from 
behind their professional organizations, saying to the public (and the Press is part 
of that public): “You stay out of our affairs. We have our own ways and means 
of taking care of our own troubles, of improving our profession and of protecting 
your (the public’s) interests.’” 

Unfortunately, modern lawyers will agree that this attitude is insufficient; 
and it cannot be always assumed that practice supports the words. Our pro- 
fession is not alone in this respect. Every profession finds it difficult and is 
extremely reticent to look at itself from the outside, but it is our responsibility 
to do just this, for no such power has the “giftie gie us” and we must meet this 
responsibility ourselves. 

Hon. Clark A. Wallace, Chairman of the Committee on Public Relations, 
has stated: 

“Good public relations are simply: being good and getting credit for it.” 
“Being good” has been a factor with and objective of the legal profession ever 
since it became a profession. In fact, this appears to be a principal point of 
difference between a profession and a vocation. It has been said: 
“, . . If there is such a thing as a profession as a concept distinct from a vocation, 
it must consist in the ideals which its members maintain, the dignity of character 
which they bring to the performance of their duties and the austerity of self-imposed 
ethical standards.”? 

Since we are a profession, what then of our ethics and what opinion does 
the public have of the ethics and honesty of lawyers in general? In August, 
1940, the State Bar of California received the statistical report of the research 
department of a well known advertising firm, entitled “Public Opinion Sur- 
vey of the Legal Profession.” This report is based on interviews with 2,572 
persons and a brief analysis of questions and answers appears on page IX of 
the Addenda in Phillips and McCoy’s book as follows: 

“I. How would you rank doctors, dentists, lawyers, and people generally as to their: 
ETHICS 
High Average Low Don't Know 


60.9% 29.7% 4.7% 49% 
53.6 37.3 42 49 
25.3 41.4 20.3 13.0 
People generally 25.0 62.2 8.6 4.2 














1. A.B.A. Journal, Oct. 1951, 743. 
2. W. A. Shumaker, Law Notes, Vol. 28, No. 6. 
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HONESTY 


High Average Low Don't Know 
Doctors 51.1% 39.5% 5.5% 3.9% 
Dentists 48.1 42.8 48 43 
Lawyers 21.0 43.7 24.1 11.2 
People generally 25.3 62.9 79 3.9” 

This indicates the opinions of at least those persons at that time. In what 
way these statistics might vary as a general proposition today is not known. 
However, there is some coonsistency in history. Once upon a time there were 
no lawyers. Just when they first appeared is not known There is evidence of 
them in days of ancient Egypt, Greece and Rome. In the year 1275 the first 
instance of legislation regulating the practice of law occurred. Almost from 
the beginning, the layman has not been enthusiastic about lawyers and the 
practice of law. Napoleon, Peter the Great, and King Henry IV, among others, 
spoke disfavorably of lawyers. Disraeli said that the first principle of lawyers 
“appears to be that they may say anything, provided that they be paid for it.” 
And Shakespeare in his King Henry VI authored Dick, the Butcher, to propose 
to Jack Cade that the first thing they do upon Cade’s becoming king should 
be to kill all the lawyers. The ready response of Cade was “Nay, that I mean 
to do.” 


But it is significant that chief among the critics have always been the mon- 
archs, dictators, and rulers of all types, who could not or would not tolerate 
a profession which stands for equal justice under the law. Even in early Co- 
lonial days in America, there is evidence of the low opinion of the legal pro- 
fession, although James Truslow Adams has noted that there was some change 
for the better in the eighteenth century. As to the earlier period, he writes: 


“The rise of the legal profession in America can be clearly dated from John Adams’ 
boyhood. There had always been a few lawyers in <he colony. Not only were they, 
however, as such, of not the slightest importance, but on the contrary, to be a 
lawyer was to incur social opprobrium. In 1698, for example, in Connecticut, they 
were included in discriminatory legislation in company with drunkards and keep- 
ers of brothels. In 1730, in Rhode Island, a law was enacted excluding them from 
membership in the legislature. In that same year the number allowed to practice 
in the courts of New York was limited to eight, although there were thirty in the 
city, many of extremely bad reputation. In very mid-century, however, their rise 
was rapid.” 














Thus it is apparent that any modern adverse attitudes toward Bar and Bench, 
as indicated by surveys and findings, is not unusual from a historical standpoint. 
Yet neither history nor reliance on the fact that it has “always been so” can 
comfort or excuse modern lawyers from their responsibility, both individually 
and collectively as associations to face the problem realistically and courage- 
ously. We cannot shirk our obligation to attack this problem and constantly 
work toward the solution thereof with a tenacity the equal of that manifested 
by a good lawyer in winning a difficult cause. 

It has been suggested that there are three classes of lawyers: (1) those who 
3, Adams, The Adams Family, pg. 16 (Little, Brown & Co., Boston, 1930) 
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are endowed with a keen sense of right and wrong, the ability to attain a true 
perception of morale and ethics and a real desire to attain the ideal ends of 
human justice; (2) those who are amoral, and totally lack a sense of moral 
responsibility; and (3) those who lack strength of character to adhere to what 
they know to be right. Individuals who fall within these latter two groups 
should never be permitted to practice law! 


What then are the methods, ways and means of making progress toward 
the objectives? Our authors, Judges Phillips and McCoy, in their book already 
referred to, have helpful thoughts on the matter. 


First, and with reference to the Canons of Professional and Judicial Ethics, 
the former adopted in 1908 and the latter in 1924, with subsequent modifica- 
tions and amendments, it is suggested that the Canons might be re-examined 
to determine if they are adequate in definition of duties of lawyers and Judges 
not only for the benefit of the bar but the public as well. Group ethics will 
suffice for the guidance of the group, if and only if, they are related to the 
ethical standards of the whole community.‘ 


Secondly, perhaps the inculcation of professional standards could be intensi- 
fied by: (1) Reemphasis on and modifications of law school instruction and 
indoctrination to include use of new and improved source material; (2) a more 
critical and seraching examination by Bar Examiners; and (3) the possible use 
of the controversial preceptor system. 


Thirdly, it is suggested that closer attention to and supervision of the char- 
acter requirements for admission to the Bar might be helpful. The conclusion 
reached by John G. Jackson, Esq., in Character Requirements for Admission 
to the Bar (20 Ford. L. Rev. 305 Dec. 1951; 21 Bar Examiner 115, July, 1951, 
which appears on page 57 of our reference book is as follows: 


“Members of the Bar know well that to fulfill these duties requires character and 
fitness of the highest order, but to make sure whether or not an applicant for ad- 
mission to the Bar possesses or promises to develop such character and fitness is 
mo easy task. How can character committees be sure of integrity, independence, 
loyalty to country and high ideals? Should the possession of these qualities be 
determined when a boy starts his study of the law or when he applied for admission 
to the Bar?? They are not too hard to find when an applicant's record shows that 
he has worked his way through college, where he has been a leader or an active 
participant in college activities, and in recent years there has been a war record to 
review. Most of these exist before a student enters law school and obviously it is 
better to refuse admission to law school if the required character and fitness are 
not present than to refuse after a boy has spent three years at law school, often at 
considerable privation to his family. One must conclude that at least there should 
be a preliminary determination and a prima facie finding of the required qualities 
by either the law school admitting authority, or by a committee of the Bar before 
a student is admitted to the study of law. 

“2. The most effective procedures require (a) registration when the study of law 
is begun; (b) the appointment by the registrant of a preceptor to guide, instruct, 
and advise him during his student years; (c) some period of law clerkship (by 
analogy to the interneship of a medical student); (d) proof of good moral char- 


‘4. The Social Significance of Professional Ethics, R. M. Maclve, The Annals, Voi. 101, p. 5. 
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acter and fitness both when the applicant registers as a law student and again when 
he applies to take the Bar examination, from sources as disinterested as possible, 
using, if necessary, the services of the National Conference of Bar Examiners; 
(e) investigation when necessary by the Examining Committee or its appointee; 
(f) a personal appearance by the applicant before the Committee or a member; 
(g) a final review and approval of the applicant’s entire record by the Committee 


before he may take the bar examinations.” 

Fourthly, renewed vigor in the enforcement of professionali standards and 
disciplinary procedures will in most cases be advantageous. This becomes the 
responsibility of the individual lawyer as well as the various associations. In 
this connection, there are many who have concluded that an integrated bar is 
of inestimable value in accomplishing this objective in that, with respect to the 
Bar itself, integration has done much to lift the burden in such cases from the 
individual lawyer and the voluntary bar association and placed it on the col- 
lective shoulders of every member of the Bar in the State. There is no denying 
the fact that many of us, directly or indirectly responsible for discipline and dis- 
barment of our erring brethren, are oblivious to the reality that unwarranted 
leniency, not justified by the record, is doing a great injustice to the vast ma- 
jority of the Bar who are honest and competent and who, along with the public 
and the courts, are adversely affected by the derelictions of the less than one- 
tenth of one per cent of the lawyers of the country. 


No attempt has been made to analyze the situation as it may exist in Kansas, 
nor to apply any particular suggestion to our State, or the present practices of 
any person or organization connected with the application, instruction or en- 
forcement of professional ethics in this State. The suggestions mentioned 
herein, summarized and extracted from the reference book, were written for 
general consideration and may or may not be beneficially applied in any par- 
ticular state, group, or association. Indeed, the local conditions, circumstances 
and present practices of the various states and bar associations preclude the 
assumption that the adoption of all or even any part of the recommendations 
would be necessary or desirable to that particular locality or group. 


In conclusion, we again recognize our basic premise: That professional ethics 
is an integral part of public relations. The success of the latter program, only 
recently inaugurated in Kansas, is in direct proportion to the emphasis upon 
and success of an adequate and properly enforced professional ethics program. 


In fairness to both the bar and the public, it may be said that while the law 
profession may and does have an ethical problem, it is far from being alone in 
this respect. In fact, the situation may be summarized by the words of Robert 
T. McCracken, Esq., in his preliminary Survey Report on Observance by the 
Bar of Stated Professional Standards, 37 Va. Law Rev. 399 (1951) as follows: 

“The very definite impression made upon the mind of one reading the replies to 
these questionnaires is that the Bar of the United States, with comparatively rare 
exceptions, maintains a strict observance of the ethical standards set forth in the 
Canons. Those who have been so fortunate as to serve on the Committee on Pro- 
fessional Ethics and Grievances of the American Bar Association realize how eager, 


5. Page 209 Conduct of Judges and Lawyers. 
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often pathetically eager, lawyers are to have perplexing ethical problems resolved 
for them. Some of the queries propounded to that Committee are difficult of de- 
termination. Yet the very fact that they are submitted by the attorney involved 
is evidence of his pre-occupation with ethical standards and of his desire to adhere 
to them. 

When one considers the tremendous temptations which are placed in the way of 
counsel, one cannot help wondering at the infrequency with which the trust reposed 
in him is violated. Large sums of money come into his hands for which he alone is 
accountable to the client. Rarely is such money deflected from its proper course. 
Confidences of the highest priority are imported to him; almost never are these 
confidences abused. Widows and children, inexperienced in business affairs, rely 
upon their lawyer absolutely; firms and corporations seek his guidance upon novel 
and difficult points of law. He gives of his best to one and all. He is not always 
right. All of us have guessed wrong sometimes—or perhaps we were right and 
the court came to the wrong conclusion, at least in our judgment—but on the 
whole the service which the Bar renders to the community is immeasurable. That 
it should be rendered with so little justifiable criticism is a splendid tribute to the 
maintenance of lofty standards by men whose only restriction is their own con- 
science and whose only guide is the high tradition of their profession.” 


JOINTLY OWNED PROPERTY AND ITS DISADVANTAGES* 


By JAMES D. DYE 
Of the Wichita, Kansas, Bar 


In recent years we seem to be encountering an unusual number of transac- 
tions in which individuals have taken title to property jointly with their wives 
or husbands or other members of their family. This type of ownership has 
been exercised not only with respect to real estate but encompasses stocks, sav- 
ings bonds, saving and loan certificates, bank accounts and safety deposit boxes. 
The type of joint ownership intended to be covered by these remarks is that 
ownership having the legal attributes of a joint tenancy as distinguished to the 
situation existing where two or more people own property as tenants in com- 
mon. 


When you talk with those individuals who have chosen this method of hold- 
ing title to property you find that in most instances their choice has been moti- 
vated in part at least from other persons. They may have acted upon the advice 
of brokers, insurance agents, real estate men and not a few lawyers, bankers 
and trust officers. 


The reasons given by these individuals for choosing this method of holding 
title are many and often times not too specific. One client tells you he chose 
this method because he understood it would save probate costs in the event of 
his death, another may say he understood this was the best way to take title 
from the standpoint of devolution at death; that it eliminates the necessity cf 


* Address delivered during the Kansas Bankers Association Trust Conference at Hutchinson, Kansas, March 19, 
1953, and which was reported in the April issue of ‘““The Kansas Banker.” 
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a will, saves estate and inheritance taxes. Over all you get the impression thar 
there is a general feeling on the part of many people that joint tenancy is a 
good way to own property and that there isn’t anything bad about it. 


It might be assumed from the title of this paper that I am going to procee} 
from here on upon the premise that joint tenancy is all wrong. If I did this I 
would be proceeding in the manner of the statistician who was accused of draw- 
ing a mathematically precise line from an unwarranted assumption directly to 
a foregone conclusion. (Laughter! ) 


I do not want to be understood as contending that joint tenancy ownership 
is all bad or that it should never be utilized. There may be situations where it 
can be utilized to some advantage. I would simply preface my remarks by say- 
ing that from my own experience, I find nothing to recommend the genera! 
practice of holding title in this manner while I have found many reasons why 
it should not be employed. I simply want to present a few of these reasons for 


your consideration. 


What Is Meant by Joint Tenancy or Jointly Owned Property? 


By these terms we describe a way of owning real or personal property where- 
by the property is owned by two or more individuals under one instrument or 
act of the parties. The distinguishing feature of this type of ownership is that 
the entire estate in the property, upon the death of cne joint tenant goes to the 
surviving joint tenant or tenants and so on to the last survivor who succeeds to 


the entire estate. 

A joint tenant may not dispose of his interest in jointly owned property hy 
Will for the reason that his Will does not become operative until death, whereas 
under the survivorship doctrine, the survivorship interest of the surviving joint 
tenant arose and was created under the same instrument and simultaneously 
with the interest of the deceased joint tenant. By the same token the interest 
of the deceased tenant who dies intestate cannot pass to heirs or legal repre- 
sentatives under the state law of descent and distribution applicable to estates 
of intestate decedents. 


Joint tenancy is a creature of the old common law. Under the common law 
any conveyance running to two or more people such as a deed to “James Smich 
and Anna Smith” created an estate in joint tenancy. Early in the history of 
its statehood, Kansas abolished the common law rule relating to joint tenancies 
by a statute which said in substance that a conveyance to two or more persons, 
including a grant or devise to a husband and wife, would create a tenancy in 
common unless it was made clear in such grant or devise that a joint tenancy 
was intended to be created. Accordingly for some fifty years there have been no 
joint tenancies unless the parties to a transaction expressly chose to create one. 


In view of the Kansas statute on the question a deed or devise to “James 
Smith and Anna Smith” will not create a joint tenancy in Kansas. Something 
must be added to spell out the fact that a joint tenancy is intended. This ex- 





JOINTLY OWNED PROPERTY AND ITs DISADVANTAGES 353 


plains the language in joint tenancy which almost without exception reads as 
follows: 
“to James Smith and Anna Smith, as joint tenants with right of survivorship, and 
not as tenants in common.” 

If we had no other objection to joint tenancies I suppose we could say that 
for more than 50 years Kansas had recognized by statute that this type of 
ownership did not fit in with our general policy of property rights, the property 
rights of husband and wife and the devolution of property by Will and intestate 
succession; and that it would not be recognized unless deliberately chosen as 
the method of holding title. However, we can find more current reasons for 


objection. 


Joint Tenancy and The Gift Tax Law 


Many individuals who take title to real estate or create a joint bank account 
unwittingly create gift tax problems. The Federal gift tax regulations (Reg. 
108, Sec. 862) contain the following language: 


“(4) If A creates a joint bank account for himself and B (or similar type of own- 
ership where A can regain the entire fund without B’s consent) there is a gift to 
B when B draws upon the account for his own benefit for the amount withdrawn.” 
“(5) If A with his own funds purchases property and has the title conveyed to him- 
self and B as joint owners with right of survivorship (other than a joint ownership 
described in example 4 of this section) but which right may be defeated by either 
party severing his interest there is a gift to B in the amount of one-half in value 


of such property.” 

Our Supreme Court in Berry v. Berry’s Estate, 168 Kansas 253 has held in 
line with the general rule, that a joint tenancy may be severed, either volun- 
tarily, as by partition, conveyance by a joint tenant, or involuntarily, as by 
execution sale of any interest therein. 

In this situation the man who buys a home or a frm for $35,000 and takes 
title in joint tenancy with his wife has made a gift of $17,500 to the wife. Again 
if he places $35,000 in a joint bank account and the wife draws on the account 
to purchase stocks and bonds or other property for her own account he has 
made a gift of the amount withdrawn. 

Those of you who have encountered these transactions will agree with me 
when I say that few individuals are aware of the gift tax consequencies of these 
transactions. We often encounter cases where gift tax returns are delinquent 
in respect of these transactions. 

When the gift tax consequences of a joint tenancy are explained to an in- 
dividual he may say he has no objection to making a gift since he wanted his 
wife to have a half interest in his property. However, we will see later on in 
this paper that if he actually intended a gift to the wife, there are more effective 
and less costly ways of effecting such a gift. 
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Joint Tenancies—Death and Income Taxes 


The death of a joint tenant often times creates some very surprising and ex- 
pensive tax results. 


The Internal Revenue Code (Sec. 811[e] ) requires inclusion in the gross 
estate of the decedent the value of the interest held as joint tenants by the 
decedent and any other person, or as tenants by the entirety by the decedent 
and spouse, or deposited with any person carrying on the banking business, in 
their joint names, and payable to either or the survivor, except such part thereof 
as may be shown to have originally belonged to such other person and never 
to have been received or acquired by the latter from the decedent for less than 
adequate and full consideration in money or money’s worth. 


Under the Kansas Inheritance Tax regulations, any property, real or per- 
sonal, held in the joint names of two or more persons as joint tenants, with the 
right of survivorship, shall be considered as part of the deceased tenant's estate, 
in the fractional value that the decedent's interest bears to the interest or inter- 
ests of other tenants. Whether there is statutory authority for the Kansas regu- 
lation is a debatable question. 


Under both the federal and Kansas income tax laws the basis for computing 
depreciation and gain or loss on the sale of property acquired by devise or in- 
heritance is the fair market value of the property at the date of death of the 
decedent from whom it was acquired, while the basis of property acquired by 
gift is the donor’s cost or basis. 


With these principles in mind we will assume the death of an individual 
leaving a joint bank account, a business building, a home and a farm all owned 
in joint tenancy with his wife. He has been the principal earner in the family. 
Except for some small earnings by the wife and gifts from her family which 
have gone into the joint bank account, the properties have been acquired with 
the husband’s funds. In this situation, the following tax results obtain: 

1. All the jointly owned real estate is includable in his gross estate for 
estate tax purposes at its fair market value at date of death for the reason that 
he paid the full purchase price, not withstanding the fact that he is considered 
to have made a gift of one-half interest in the property to the wife at date of 
purchase. Of course, if we could trace the wife’s funds through the bank account 
to the purchase price of the property we might be able to exclude a small por- 
tion of such value from his estate. 

2. The full amount of the joint bank account is includable in the husband's 
estate for estate tax purposes unless we can identify and exclude some portion 
as being the wife’s separate funds. 

3. One-half the value of joint real estate and the joint bank account is con- 
sidered taxable for Kansas Inheritance Tax purposes under present regulations 

4. Since the wife takes the real estate by gift and under the joint tenancy 
deed rather than by devise or inheritance her income tax basis in the property 
for depreciation and gain on subsequent sale is the husband’s cost or basis even 
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though the value for estate tax and inheritance tax purposes at date of death 
might be much higher. A farm acquired in the “thirties” for $3,000 might be 
valued for estate tax purposes at $20,000, but the wife’s income tax basis would 
remain $3,000. The business building originally acquired for $30,000 might 
have a depreciated basis of $10,000 and be valued at $50,000, yet, the basis 
for subsequent depreciation purposes would remain $10,000. 


If this same real estate had been purchased by the husband and title re- 
tained in the name of.the husband then it would have been fully taxable in his 
estate as in the case of joint tenancy, but the wife or heirs who received the 
property would have as their basis for computing depreciation and gain or loss 
on subsequent sale, the estate tax basis or fair market value at date of death. 
In other words, a stepped up basis for income tax purposes could have been 
obtained for no increase in estate taxes. 


If the real estate had been held by decedent and his wife as tenants in com- 
mon and the decedent died more than three years after acquiring the property 
so as to eliminate the question of inclusion of the property as a transfer in con- 
templation of death, the following results would have obtained: 

(1) Only the value of the husband’s one-half interest in the property would be 
included in his gross estate and the remaining one-half would be considered as the 
separate property of the wife. 

(2) The deceased husband's half interest in the property would take the estate tax 
basis or fair market value at date of death for subsequent depreciation and gain or 
loss purposes while the half owned by the wife would retain its original basis. 

Thus it will be seen that while estate and income tax savings have been at- 
tributed to joint tenancies they normally effect no savings and may often cause 
a substantial increase in estate and income taxes over that produced by separate 
ownership of the property or through ownership as tenants in common. It 
will also be apparent that while probate proceedings may not be required in 
respect of jointly owned property, there still remains the task of listing, ap- 
praising, and reporting the property for federal estate and state inheritance tax 


purposes. 
Joint Bank Accounts 


I do not believe we should leave this phase of the discussion without spend- 
ing just a little time on the subject of joint bank accounts. 


In this day and age, it is not uncommon for both spouses to be gainfully 
employed. Also it is not uncommon for the spouses to receive gifts or inheri- 
tance of income producing property from their side of the family and from 
sources other than the husband. 

It should be readily apparent that the commingling of separate funds in a 
joint bank account by spouses to whom estate taxes would be any problem on 
the death of either, is a very unsatisfactory, and sometimes costly, procedure. 
Those of you who have been through the estate tax mill in estates involving 
joint bank accounts or joint tenancy property, will agree with me when I say 
that in the absence of the most cogent proof, the department takes a very 
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dim and skeptical view of efforts to exclude some portion of the joint property 
on the basis of the contributions of the surviving spouse. 


There will be instances where a spouse, having separate income and funds, 
may desire to purchase life insurance on the life of the other spouse. The fed- 
eral estate tax law requires inclusion in the gross estate of a decedent of all 
insurance on his life in which he had any incidents of ownership or in respect 
of which he directly or indirectly paid the premiums. In this situation the pay- 
ment of insurance premiums out of a joint bank account, in which the separate 
funds of the spouses has been commingled may raise a serious question as to 
the taxability of the insurance proceeds at the death of the insured spouse. There 
would be no problem had the spouse who purchased the insurance kept a sep- 
arate account and paid the premiums from her separate income. 


Taxable estates and tax problems have their origin with those individuals 
whose operations and holdings increase in size over the years. In these days 
of high estate taxes and inflated values I believe we owe our clients a duty to 
advise them that as they begin to have separate sources of income and invest- 
ments, separate bank accounts in which they each make deposits and with- 
drawals of their separate funds are advisable from a tax standpoint. 


Is Joint Tenancy a Satisfactory Substitute For A Will and Does it Eliminate 
Probate Procedure? 


At the outset it should be kept in mind that few people ever succeed in own- 
ing all property in joint tenancy. In the case of an estate of any size, it is always 
true that while the decedent may have held some portion of his estate in joint 
tenancy, a substantial portion or at least a part of his assets will be held in 
other forms of ownership. He will own cars and trucks licensed in his own 
name. He may own the furniture and fixtures and inventory of an operating 
business or, in the case of a farmer—harvested grain. livestock and machinery. 
With respect to this class of property, a Will is required or, absent a Will, the 
property passes under the state law of descent and distribution. In this situation, 
probate proceedings of some type will still be necessary. 


Joint tenancy contemplates a form of property ownership in which each joint 
tenant has an interest. It is permanent in character and may not be readily con- 
verted to some other type of ownership. The one joint tenant may desire to 
change the status while the other may refuse to do so or being willing to change 
cannot do so without gift or other tax consequences. As opposed to this sit- 
uation, a Will does not become effective until the death of the testator and may 
be changed as often during the life of the testator as changing circumstances 
may require. Perhaps a few examples may illustrate some of the complications 
produced by the ownership of various types of property in joint tenancy. 


I know of one lawyer who has this problem on his desk. A decedent mar- 
ried early in life and had two children by this marriage. His wife died prior 
to the time he had accumulated an estate. He remarried and with the aid of his 
two children who worked with him on the farm he began to accumulate farm 
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land. Title to all this property was taken in joint tenancy with the second wife. 
At his death all his real estate passed under the survivorship deeds to the second 
wife effectively disinheriting the children by the first wife. These children do 
not inherit from the second wife. They are dependent on her to take care of 
them by gift during life and by Will at death. Had this decedent retained title 
to this property he could have made adequate provision for both the wife and 
children by Will or, absent a Will, she would have received half the property 
and the children one-half. 


Even without the complications set out in the foregoing example, it should 
always be remembered that an estate in joint tenancy always disinherits children 
as far as the first parent to die is concerned and leaves the matter of their ulti- 
mate shares in the estate to the surviving tenant. 


Here is an actual problem that has been complicated by joint tenancy cwner- 
ship. A man and wife are in advanced years. The husband has been the sole 
wage earner and has accumulated a substantial estate consisting of bonds, sev- 
ings and loan shares, a home and several farms all held in joint tenancy with 
the wife. The wife has no business experience and has become a semi-invalid. 
The husband would like to arrange his estate so that in the event of his prior 
death, his estate would be managed by a trustee and conserved both as to in- 
come and corpus for the use and benefit of his wife. Absent a complete re- 
arrangement of the ownership of his estate, his plans and those of his wife can- 
not be carried out. To further complicate matters this couple have no children 
or close relatives and unless they want the estate on the death of the last sur- 
vivor to be divided according to the law of descent and distribution among dis- 
tant relatives with whom they have no close ties, they still must make disposition 
of their ultimate estate by Wills. Joint tenancy has been no solution to any of 
their problems. 


In this day and age it is not uncommon for a husband and wife to die simul- 
taneously in automobile or airplane accidents. In this situation, probate pro- 
ceedings will be required to complete the record title to jointly owned property, 
determine the last survivor and the ultimate devolution of the property. 


Joint Ownership of Real Estate May Necessitate Court Procedure 


In 1951 the Kansas Legislature enacted statutory provision providing for a 
court procedure for the termination of life estates and estates in joint tenancy 
in respect of real estate. (See Chapter 346, Laws of Kansas, 1951.) 


Under this law, when any person being a life tenant or joint tenant dies 
either testate or intestate, leaving no property on which administration proceed- 
ings have been had or commenced, any of the remaindermen having an interest 
in real estate subject to a life estate, or any survivor of such joint tenancy, or 
person claiming under the remaindermen or surviving joint tenant may have 
the fact of the death of the life tenant or joint tenant and the fact of the devolu- 
tion of title to said real estate determined by instituting a proceeding in probate 
and upon notice to all the heirs of decedent, if testate, and upon his heirs, 
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legatees, and devisees, if testate, and to all other persons known to have any 
interest in the property. After the hearing and a showing that all state inheri- 
tance taxes in respect of the devolution of the property have been paid, the 
court determines the death of the life tenant or joint tenant and the devolution 
of the property. 

This provision of law, while quite simple in its terms, raises many questions 
and problems in the mind of the title examiner and has been the subject of 
extended discussion by the title sections of the Kansas State Bar Association and 
the various district associations. While it seems to be permissive in character, 
there may well be a disposition to require this type of proceeding in every in- 
stance involving this type of property passing through non-administered estates. 
Without going into the many procedural questions which, according to title 
examiners are inherent in the law as presently drawn, it is safe to say that 
jointly owned real estate will often times necessitate rather than eliminate court 
proceedings. The title examiner will demand proof of death of the joint owner, 
there may be a question as to whether there was a taxable gift at the time of 
the creation of the joint tenancy and there will certainly be a question as to 
whether or not any federal estate and state inheritance taxes are due and payable 
in respect of the property. Absent regular probate proceedings or these special 
proceedings some of these requirements are hard to satisfy. 


Joint Tenancies Complicate Tax Savings Through Estate Planning 


In 1948 the federal estate tax law was amended to provide for a marital de- 
duction in the case of a decedent to the extent of property passing to the sur- 
viving spouse and limited in amount to one-half in value of the decedent's 
adjusted gross estate. For this deduction to be allowed the property passing to 
the surviving spouse must be such in interest as would make the property tax- 
able in the survivor's estate when he or she dies owning the property. 


Under the marital deduction provisions of the estate tax law substantial 
estate tax savings may often be effected for both spouses by Wills regulating 
the amount of property each leaves to the other. The wife may have independent 
sources of income or again perhaps only a portion of the husband’s estate 
would adequately provide for the widow. The husband who leaves his entire 
estate to the wife, to the exclusion of the children, produces no more marital de- 
duction or tax saving to his estate than if he had left her one-half of his estate 
and he may pyramid the wife’s estate into a very substantial estate tax bracket. 
Conversely, the husband may need no part of his wife’s estate. Taxwise, it might 
be best that she Will half or all of her property to the children and eliminate 
the possibility of having her estate taxed in the estate of the husband. 


We recently had for consideration the estates of a husband and wife who 
owned several thousand acres of land in joint tenancy. They wanted to plan 
their estates in such manner as to produce the least estate tax at their deaths. 
They had grown children and grandchildren. One-half or less in value of their 
combined holdings would have been more than adequate to maintain either 
spouse upon the death of the other. If the lands remained in joint tenancy the 
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entire value of the jointly owned property would have been taxed in the estate 
of the last survivor at confiscatory rates. The Will of either attempting to leave 
all or some portion of his or her land to the children and thus reduce the tax 
of the survivor would have been inoperative. A joint and mutual Will would 
not answer the question. As a result these parties were compelled to convert 
their joint tenancy properties into tenancies in common before they were in 
position to make a satisfactory disposition of their estates and eliminate the 
possibility of confiscatory estate taxes at their deaths. 


In Berry’s Estate, 168 Kansas 253, we find a complicated situation produced 
in part by a joint tenancy deed. In that case a husband and wife purchased land 
taking title as joint tenants. Thereafter they executed a joint, mutual and con- 
tractual Will providing that on the death of one the survivor took a life estate 
in the property of the deceased and on the death of the survivor the property 
descended one-half to the three (3) children of the husband and one-half (4) 
to the three children of the wife. 


On settlement of the estate the probate court entered an order to the effect 
that on the death of the husband the widow took the full title to the land by 
virtue of the joint tenancy deed. A son of the deceased husband appealed, con- 
tending that by virtue of the joint and mutual Will the widow took only a life 
estate in the land. The Supreme Court of Kansas held that the joint and mutual 
Will, being contractual, effected a severance of the joint estate created by the 
deed and that on the death of the husband the widow became vested of a life 
estate in the land with remainder over to the two sets of children. 


The end result of this case must necessarily be that the life estate of the 
widow in the land does not qualify for the marital deduction in the husband’s 
estate. It may be that this estate was not of sufficient size to have estate tax 
liability. However, this result could be quite expensive taxwise for many estates. 


Jointly Owned Stocks—Savings and Loan Shares 


The case of Corson v. Oakley, 138 Kansas 521, demonstrates some of the 
potential difficulty in jointly owned stocks and savings and loan shares. 


This case arose in Kansas City, Kansas. In 1911 the Oakley family consist- 
ing of a widow, two sons and two daughters resided together. In that year 
Fred, a son, married and left home. The daughter, Mary, remained at home 
with her mother, worked and accumulated a savings account of $600 in about 
three years. 


In 1915 Fred Oakley returned to the family home with his wife and two 
children and two more children were born to the family while there. Both he 
and Mary worked and deposited the earnings in the mother’s bank account for 
a time and later, in an account in the name of the mother and Fred. Meanwhile 
Fred’s annual income increased quite substantially. 

By agreement, Fred and Mary began making investments, they took title to 


stocks and building and loan investments as joint tenants with right of survivor- 
ship. Their investments were quite substantial. Certain notes secured by mort- 
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gage were assigned to Mary without recourse. Thereafter, Fred was killed in 
an accident leaving his wife and four children surviving. Immediately, a con- 
troversy developed between the administrator of Fred’s estate and the sister to 
recover this property for the widow and four children. The lower court at- 
tempted a pro rata division of the assets on some theory at to the contributions 
made by each toward the purchase price. The Supreme Court upheld the sister's 
claim to the property. The result of this series of transactions was that the 
widow was disinherited in respect of a share of property accumulated by the 
joint efforts and the sons were likewise disinherited and made dependent upon 
the generosity of the aunt as to what she might want to do for them during her 
life or by Will at her death. 


Perhaps this individual felt his plans were better than a Will. He probably 
had implicit confidence in the business ability of the sister, but it is quite ap- 
parent in retrospect that if he thought joint tenancy would eliminate litigation, 
expense and family controversy, he was mistaken. 


Jointly Owned Bonds 


Throughout World War II and in the years subsequent thereto, many in- 
dividuals purchased bonds in joint or co-owner form as permitted in the Fed- 
eral regulations governing issuance and sale of such bonds. 


In Lemon v. Foulston, 169 Kansas 372, we see a graphic illustration of the 
problems and results springing from this practice. Here Bates T. Hamilton and 
wife were divorced on February 6, 1946, the decree of divorce making no pro- 
vision for settlement of property rights. 


On the day after the divorce they withdrew from a joint bank account 
$4,800.00 and purchased bonds payable to Bates T. Hamilton or Demmie 
Hamilton, the divorced wife, and deposited them with the bank. Thereafter 
Mrs. Hamilton re-married. The evidence disclosed correspondence between the 
two indicating that the spouse claimed no specific interest in the bonds and on 
January 6, 1947, she wrote the bank that she would like to have her name 
released on the bonds and if required papers were sent, she would sign a release 
and return it. On July 18, 1948, Bates Hamilton died intestate. At this stage 
in the proceeding the former spouse claimed the bonds. The Court upheld her 
ownership of the bonds under the recognized rule that under United States 
Treasury Department Regulations governing U. S. Savings Bonds, the form or 
registration of the bonds is conclusive as to ownership and after the death of 
one co-owner the survivor becomes sole owner of the bonds. 


In Conrad v. Conrad (152 P. 2d 221, a California case), Conrad, as agent 
for a Mrs. Inman, purchased U. S. Savings Bonds payable to Mrs. Inman or 
Mr. Conrad, which he placed in her safety deposit box, making a list which he 
delivered to her. Mrs. Inman retained the bonds until her death. On her death 
both her estate and Conrad claimed the bonds. The court held that the bonds 
went to Conrad and not to the estate of the deceased co-owner. The Court fol- 
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lowed the majority rule in such cases which it stated to be as follows: 


“, .. It is held that when the co-owner, who furnishes the money with which to 
pay for the bonds, dies, they belong to the surviving co-owner with no interest left 
in the decedent's estate. They hold that the question is not one of gift but of con- 
tract under the federal regulations, those regulations providing for exclusive owner- 
ship in the surviving co-owner, and that death terminates all interest of the other 


co-owner.” 

These are but a few illustrations of the potential problems surrounding the 
acquisition of savings bonds in joint ownership. Family and business relation- 
ships do not remain static. A friendly relationship today may terminate to- 
morrow. A marital relationship may terminate by death or divorce over night. 
Those who purchase bonds generally acquire them for long term purposes. 
They file them away in deposit boxes, safes and other places. If they ever real- 
ized that their bonds were acquired in co-ownership form, they forget this fact 
or are not reminded at the time of the change in relationship that a change 
should be made. Again, they may realize the need for a change, but be unable 
by reason of mental or physical incapacity to make a change. 

Again, we must remember that these bonds will be included in the estate 
of the deceased co-owner for federal estate tax purposes to the extent he or she 
paid the purchase price and their ultimate ownership may pass in a manner 
wholly contrary to the intention of the deceased. 


Status of Joint Savings and Loan Accounts and Joint Bank Accounts 


We have had several decisions of the Supreme Court of Kansas dealing with 
jointly owned savings and loan shares and with joint bank accounts. I will 
not attempt to review them all in this paper, but will refer to two cases that 
should be of interest to bankers, building and loan officials and those attorneys 
and others representing such institutions. Also, they are illustrative of the type 
of litigation that may develop in connection with jointly owned property of 
this type. 

Under the Kansas law (G. S. 1949, 17-5804) a savings and loan association 
may issue membership certificates in the joint names of two or more persons 
or their survivor, in which event any of such persons shall have power to act 
in all matters related to the membership, whether the other person or persons 
named in such membership certificate be living or dead. Such joint shares create 
a single membership in an association. A similar provision was contained prior 
to the savings and loan code, in the 1935 statute. 


In Spark v. Brown, 167 Kan. 159, the administrator of the estate brought an 
action to determine the ownership of a savings and loan certificate in the face 
amount of $3,232.77. The savings account in the association was issued in the 
names of the decedent and two other individuals, Charles Spark and one Mabel 
Brown. The facts as developed in the case, disclosed that decedent had applied 
for the savings share accounts and that the pass book was issued in his name. 
As far as decedent was concerned his application was for an individual mem- 
bership. Charles Spark signed an application for a joint savings share on the 
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back of the application signed by decedent. Thee was no evidence that Mabel 
Brown had ever signed any application. On this set of facts, the names of 
Charles Spark and Mabel Brown were endorsed on the account with the asso- 
ciation. The decedent either entered the names of these two individuals in his 
pass book or had someone do it at his direction. Later he directed the Associa- 
tion to strike the name of Charles Spark from the savings share account and add 
the name of Mabel Brown. 


The court held that the savings certificate remained the property of the 
decedent's estate and that no joint tenancy existed. The finding was based upon 
the fact that there was insufficient evidence to show that a joint tenancy with 
right of survivorship was clearly intended. There was no evidence of any con- 
tract between decedent and the other individuals or between them and the 
savings and loan association that the account should be a joint and survivor 
account. 


In this case the court makes the following observations which are well worth 
remembering: 

“Joint tenancies with the right of survivorship as they existed at the common 
law have never been favored in this state. In 1891 the legislature enacted a law to 
make that clear. . . The result is that when one desires to create a joint tenancy 
with the right of survivorship, language must be used to make that intention clear, 
otherwise it will not be created.” 


Bank Deposits 


Under Kansas law, (G. S. 1949, 9-1205) bank deposits may be made in 
the names of two or more persons, including minors, payable to either or any 
of them, or payable to either or any of the survivors, or the sole survivor, and 
such deposits or any part thereof or interest therein, may be paid to or on order 
of any of said persons whether the others be living or not; and the receipt, order 
or acquittance of the person so paid shall be valid and sufficient release and 
discharge to the bank for any payment so made. 


In Malone v. Sullivan, 136 Kan. 193, we find litigation involving the owner- 
ship of a purported joint account established with a trust company. Here the 
decedent, a married woman of some substance, went during her lifetime to the 
office of a trust company accompanied by her widowed sister. She told the 
savings officer she wanted to open a savings account in such a way that if any- 
thing happened, her sister would get the money. The trust officer suggested a 
joint account, explained such an account, had both ladies sign a joint and sur- 
vivor signature card showing the names of both individuals, received a substan- 
tial deposit and gave them a pass book. 


The trial court held that no joint and survivor account had been created and 
that the funds in the account at decedent’s death passed one-half to deceden’s 
husband and the balance to her heirs and legatees. The Supreme Court reversed 
and held under the facts that a joint and survivor account had been created by 
contract as between the depository, decedent and her sister. 
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These decisions emphasize the proposition that the cited provisions of statute 
have been enacted solely for the protection of those institutions paying under 
such arrangements. Neither statute favors joint ownership, creates such an ar- 
rangement, nor attempts to define the rights of a surviving joint tenant as 
against third parties claiming an interest in the fund. Each decision restates 
the proposition that joint tenancies are not favored in Kansas and will not be 
regarded as having been created in respect of such accounts unless the signature 
card and various other instruments utilized in establishing the account as be- 
tween the depository, the depositor and joint owners discloses a clear under- 
standing and intention to contract for this relationship. 


The issues involved in the Spark and Malone case do not point up any par- 
ticular disadvantage in joint ownership but they do emphasize the care and 
attention required in establishing such ownership where it is in fact intended 
and desired by the parties. 


Conclusion 


In these few remarks I have attempted to point out a few of the problems and 
disadvantages inherent in jointly owned property of various kinds and I do 
not mean to imply that every husband and wife holding title to property in 
this manner will encounter all of the difficulties outlined in this paper. 


If the individual’s estate is small and income, estate and inheritance taxes are 
not a factor and the marital and family relationship remains undisturbed, some 
small amount of probate proceedings and expense might possibly be eliminated 
on the death of the first joint owner. There can be no saving on the death of 
the last joint tenant. Conversely, the practice may create problems much more 
difficult and costly than ordinary probate proceedings. 


To obtain this possible benefit the husband and wife creating a joint tenancy 
has made a permanent provision for devolution of the entire property. It is a 
difficult and sometimes costly arrangement to change. Subsequent develop- 
ments in the family such as the advent of children, death, incompetency, or 
divorce may and often times do cause a devolution of the property in a manner 
wholly outside the contemplation of the spouse or spouses at the time of the 
creation of the joint tenancy and give rise to expensive litigation and family 
strife. 


If the spouses own or expect to create a substantial or even moderate estate 
then the joint tenancy gives rise to gift tax complications, exposes the estate of 
one or the other spouse to maximum federal taxation, deprives the survivor of 
depreciation and depletion deductions otherwise allowable and subjects the 
sutvivor to unnecessary capital gains on subsequent sale of the property. It has 
been the history of this country, at least before the advent of the present tax 
rates that wealth and high incomes may be achieved from a modest start in life. 
The hope for success and profit is the motivating factor behind our efforts. In 
this situation a joint tenancy estate, having little or no disadvantage to a spouse 





364 The JOURNAL 


today may become an expensive luxury and entirely unsatisfactory with the 
passage of time. Once this type of ownership is created by a husband and wife, 
they are prone to extend it to future acquisitions of property. 

In my mind the potential tax and other complications inherent in this form 
of ownership outweigh and completely offset any possible advantage. I do not 
believe that any one acting in an advisory capacity to a property owner should 
advise the creation of joint tenancy in respect of his property, or assist in the 
creation of this type of ownership without first making certain that the client 
fully understands the legal effect thereof, the permanent character of such 
relationship and the complications and tax disadvantages he or his surviving 
joint tenant may encounter in the future. 


ESTATE PLANNING FOR MEDIUM SIZED ESTATES 


By EUGENE P. ZUSPANN 
Of the Goodland, Kansas, Bar 


When I was first contacted for the purpose of presenting this paper, the first 
question that came to my mind was, “What is a medium sized estate? And of 
what assets does it consist? Since arriving in Wichita I have asked several 
lawyers what they consider ‘a medium sized estate, and I have yet to find any- 
one who considers the value of a medium sized estate to be as large as 
$60,000.00. Since the first $60,000.00 of an estate is exempt from federal 
estate tax, it would seem that we have no problem as far as federal estate taxes 
are concerned for a medium sized estate. 

In addition to assigning me the topic for estate planning for a medium sized 
estate, the program committee suggested that I discuss joint tenancy and the 
marital deduction as affecting medium sized estates. I wish to say that my dis- 
cussion of joint tenancy will be limited to estate taxes and will not consider 
gift tax or income tax. If you will recall in 1939 our Kansas legislature passed 
a law which stated that we could have joint tenancy with right of survivorship, 
if the instrument creating such an estate showed an intention to create a joint 
tenancy with right of survivorship. Since that time the acquiring of title to real 
estate in joint tenancy with the right of survivorship has increased by leaps and 
bounds due, in our section of the state, to the real estate agent and the federal 
government. 


If the title to property is in joint tenancy upon the death of one of the joint 
tenants, the property will pass to the surviving tenant without the necessity, 
trouble and expense of probating the estate, and the property will pass into 
the hands of the survivor free from the claims of creditors of the deceased 
tenant. 

Section 811(e) (1) of the Internal Revenue Code provides for the inclusion 
in the deceased tenant’s gross estate of the entire value of property at death or 
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at the optional valuation date, if that date is used to value the estate, except such 
part as may be shown to have originally belonged to the other joint tenants 
and never to have been received by them from the decedent for less than an 
adequate consideration of money or money’s worth. For example—lIf you 
should purchase property with your own funds and acquire the title in the name 
of you and your wife as joint tenants with the right of survivorship, upon your 
death the total value of the property would be included in your estate tax re- 
turn for federal estate tax. 


If the property had been obtained by the joint tenants by gift, bequest, devise 
or inheritance a fractional part, determined by dividing the value of the prop- 
erty by the number of joint tenants, would be included in the estate of the 
deceased tenant. For example—If property has been given to you and your 
wife, by say your father, upon your death only 14 of the value of the property 
would be included in your estate. 


If the surviving tenant contributes a fraction of the consideration, that frac- 
tion of the value at date of death would be excluded from your estate for estate 
tax purposes. For an illustration—Let us assume you and your wife purchase 
real estate costing $10,000.00 and that your wife furnished $2,000.00 of the 
total consideration which would be 1/Sth, the property at the date of your 
death is worth $20,000.00, 1/5th or $4,000.00 would be excluded from your 
estate for estate tax purposes. 


According to the decision in the case of Dimock v. Corwin, 39-1 U. S. Tax 
Cases, Section 9336, if you had given property to your wife which was placed 
in her own name, but later she transfers the property into your name and her 
name in joint tenancy with the right of survivorship, upon your death that 
property would be included in your estate because your wife had received and 
acquired all of the property contributed by her to the joint tenancy from you 
for less than an adequate and full consideration in money or money's worth. 


If your wife had died first after putting her property, donated by you to her, 
into joint tenancy then no part of the value of that property would be includible 
in her estate under Section 811(e) of the Internal Revenue Code (Estate of 
Nathalie Koussevitsky 5TC650). But in that case the court did state that if 
the transfer from your wife to you and her in joint tenancy had been made in 
contemplation of death, then the total value of said property would be in- 
cludible in her estate. The reasoning being that if the transfer had been made 
in contemplation of death it would be the same for tax purposes as if the de- 
cedent had never made the transfer, and at the time of death still owned the 
property previously transferred. 


The burden of proof as to the contribution of the surviving joint tenant falls 
upon the executor, and the necessary proof may be very difficult at times. In 
the Estate of Elwood Mead BTA Memo Decision 99460 it was shown that the 
wife had contributed money to a joint bank account, but it was not shown that 
she had not withdrawn all of the money. The whole account was included in 
the husband’s estate upon his death. 
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In a great many instances when your client comes to your office for prepar- 
ing his will, you will find that the title to real estate has been acquired in the 
name of him and his wife as joint tenants with the right of survivorship, and 
the problem confronting you will be whether to sever said joint tenancy. | 
would like to bring to your attention Estate of Frank K. Sullivan, 49-2 U. S. 
Tax Cases, Section 10,727, where property was owned in joint tenancy with 
right of survivorship by the husband and wife the consideration having been 
furnished by the husband. Prior to the death of the husband part of the prop- 
erty in joint tenancy was conveyed to the son, and the title to part of the prop- 
erty held by the spouses as joint tenants was severed and the spouses became 
tenants in common. The commissioner included the value of all of the prop- 
erty formerly held in joint tenancy in the estate of the deceased husband on the 
theory that transfer had been made in contemplation of death and that the 
husband supplied the entire original consideration for the acquisition of the 
property. The court held in both transfers that only 2 of the value was in- 
cludible in the estate of the deceased husband. In regard to the transfer to the 
son the court reasoned that under the applicable local law the joint tenant 
cannot convey any more than his own interests in the property, therefore the 
deceased husband could have only transferred his 14 interest in contemplation 
of death, and he could not have transferred the other 12 which was owned by 
his wife. In regard to the conversion of the joint tenancy into a tenancy in 
common, the court had this to say, “If the contract ipso facto terminated the 
joint tenancy, without the transfer inter se, it is not taxable under 811(c) which 
covers only “Transfers in contemplation of, or taking effect at death”. If, on 
the other hand, the contract be construed to involve a transfer, it was a bona 
fide transfer for money’s worth because the younger wife’s joint interest trans- 
ferred to the older husband is worth at least as much as the husband’s interest 
transferred to her.” 


In the Estate of Harold W. Grant, 1 Tax Court 731, the husband had de- 
posited funds in a joint bank account. While he was on his death bed and in a 
coma, his wife, without his knowledge, withdrew the funds from the joint bank 
accounts and transferred them to bank accounts in her individual name. The 
court held that'the funds were includible in the deceased husband’s gross estate 
because in the absence of an agreement between joint owners to convert joint 
ownership into individual ownership of the wife, which agreement was not 
shown, the wife’s withdrawal of the funds would not change the character of 
the joint tenancy. The court stated that there was no necessity of exploring 
whether a gift had been made from the decedent to his wife, but if a gift were 
made it might well be includible in the gross estate under Section 811(c) re- 
lating to transfer in contemplation of death. 


I would like to say at this time that as a general rule I do not recommend 
the use of joint tenancy in the acquiring of title to property, although I do 
recommend in many instances that the husband have a joint bank account with 
his wife and to this bank account only those funds belonging to the husband 
be deposited in it. I recommend if the wife has separate income of her own 
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to maintain a separate bank account to which only her funds are deposited, and 
if she so desires authorizing the husband to write checks upon her account. 
The purpose being that in this way the wife will have sufficient funds with 
which to live during the period that the estate of the husband is in the process 
of administration. I think that most of you realize that it is an impossibility 
under the present day and age for the wife to live on a $750.00 widow allow- 
ance as provided in our code. 


Passing now to the other phase of this talk, the marital deduction which 
merely provides for property to escape tax in the first estate. There are certain 
limitations and restrictions, one being the maximum amount which may be 
taken as a marital deduction is 50% of the gross taxable estate less funeral 
and administration expenses and claims and debts, but before deducting taxes 
and before taking the $60,000.00 exemption. Second, the property given to 
the surviving spouse must be property which is includible in the taxable estate 
of the decedent, and third, the property given the surviving spouse must not be 
a terminable interest. An interest is terminable if it will terminate or fail upon 
the lapse of time, upon the occurrence of an event, a contingency, or upon the 
failure of an event or contingency to occur. 


Since the first $60,000.00 of an estate is not subject to the federal estate 
tax, the marital deduction will be of no importance, unless the estate is in 
excess of $60,000.00. 

If the surviving spouse has nothing there is tax economy in using the marital 
deduction. As an illustration—Let us assume an estate of $120,000.00, if the 
marital deduction is not used the federal estate tax will be approximately 
$9,500.00. Yet, if the full marital deduction is used there wil] be no federal 


estate tax. 


If the surviving spouse has property the federal estate tax saving in using 
the marital deduction in full decreases as the wife’s property increases. The 
maximum federal tax saving would result when the decedent leaves the sur- 
viving spouse only an amount equal to one-half of the value of their combined 
estates, less the value of the surviving spouse’s estate. An example—If both 
spouses have an estate of $120,000.00, if the marital deduction was not used 
the estate tax on both estates would be approximately $9,500.00 or a combined 
tax of $19,000.00. If the complete marital deduction should be used, there 
would be no estate tax due upon the death of the first spouse. Yet on the death 
of the surviving spouse there would be an estate of $180,000.00 on which 
there would be a federal estate tax of approximately $26,700.00, which would 
be approximately $7,700.00 greater than if the marital deduction had not been 
used. 


Although it may be more expensive to use the marital deduction it may be 
advisable to use the full amount of the marital deduction, since the estate of 
the deceased spouse would need less cash with which to pay the tax liability. 
Also it is possible that the savings in tax in the estate of the first spouse to pass 
away could be used to earn additional moneys which would help compensate 
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for the possible greater tax liability in using the full marital deduction. In our 
section of the state where land is usually a large part of any estate, it may be 
very advisable to use the full marital deduction as the value of land appears 
to be decreasing which would mean that the estate of the surviving spouse with 
the same assets would have less value. 

It is apparent that the wife is a valuable asset if she has no estate of her own, 
and her death prior to that of the husband would result in an increased need for 
liquid assets. Therefore it may be advisable for the husband to purchase in- 
surance on the life of the wife, transfer the insurance policies to an irrevocable 
trust for the benefit of his children, and provide that the insurance fund may 
be made available to meet his increased estate taxes by authorizing the trustee 
to purchase assets from his estate. 

There are many suggestions as to how to provide for the marital deduction. 
There are those who suggest the use of the formula based upon the value of the 
assets as determined for the federal estate tax purposes. There are those who 
are not in favor of the formula. In the normal estate, in our section of the 
country, I feel that it is much wiser not to use a formula, but to be assured that 
the wife receives sufficient properties to guarantee the use of the full marital 
deduction. The problem also rises whether to provide for the marital deduction 
in the residuary estate, or to provide for it in a specific bequest or devise. If the 
marital deduction is provided for in the residuary estate, if there is no provision 
for the paying of estate taxes, the residuary estate must pay the estate taxes fol- 
lowing the decision in the. Central Trust Company v. Burrow, 144 Kansas 79. 
Therefore sufficient properties must be included in the residuary estate to allow 
for the paying of debts and taxes if the full marital deduction is to be used. 

In concluding I might add that if the husband and wife hold title to property 
in joint tenancy, and the spouse who furnishes the consideration dies first, that 
said property may be used in the marital deduction. 
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fessional ethics, discipline and disbarment. 
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Rhyne, Charles S. Fluoridation of municipal 
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Law Officers, c. 1952. 
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notated. Thomas Law Book Co., 1951. 


Shartel, Burke. Our legal system and how it 
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gan on Thomas M. Cooley Lectureship. Univ. 
of Michigan Law School, 1951. 


Snedeker, James. Military justice under the 
Uniform Code. Little, Brown, 1953. 

Spring, Samuel. Risks and rights in publishing, 
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(Books may be borrowed from the Kansas State 
Library for limited periods of time and will 
be mailed upon request.) 





The JOURNAL 


CITY ATTORNEYS’ PAGE 


VicToR H. TEGARDEN, Liberal 


President 





LAWRENCE CURFMAN, Wichita 


First Vice-President 





Gorpon K. Lowry, Valley Falls 


Second Vice-President 





CLARK H. MCPHERSON, Garden City 
FreD C. Lirrooy, Hutchinson 


Secretary 





Treasurer 





New Officers Elected. The above named 
officers were elected at the Sixth Annual 
Convention of the City Attorneys’ Asso- 
ciation of Kansas, held in Wichita in con- 
nection with the annual meeting of the 
Kansas Bar Association. All are city at- 
torneys of their respective cities. City At- 
torney G. I. Robinson, Ellinwood, was 
elected to replace Fred C. Littooy for a 
2-year term on the Board of Directors. The 
following were elected to serve 3-year 
terms on the Board of Directors: H. L. 
Sheppard, Clay Center; Fred Carman, To- 
peka; Arthur Hodgson, Lyons. 


New Municipal Law Book. Nick Kittrie, 
Legal Research Assistant at the Govern- 
mental Research Center, University of 
Kansas, was a special guest of the Sixth 
Annual Convention. Mr. Kittrie explained 
his research for the past two years on law 
cases covering municipalities. The results 
of his research will appear in a publication 
this summer. Each member of the Asso- 
ciation will be mailed a copy by Mr. Kit- 
trie’s office. 


Convention Notes. Fred Littooy's Legis- 
lative Committee reported excellent results 
during the 1953 Legislature. As usual many 
objectives were secured, a few were lost, 
and some continued until ’55... David 
M. Proctor, City Counselor of Kansas City, 
Missouri, appeared for the second time as 
the featured speaker of our State Conven- 
tion. However, this year he was in the ad- 
ditional role as president of NIMLO. His 
remarks were timely and included newsy 
closeups on a recent visit with President 
Eisenhower on municipal problems. . 
James W. Putnam of Emporia, first presi- 
dent of the Association, presided during 


the afternoon session in place of Vic Te- 
garden who was unable to be present, due 
to the serious illness of his wife. 


New Roster Available. Plans have been 
completed with The League of Kansas Mu- 
nicipalities for the compilation and dis- 
tribution among all members of an up-to- 
date list of the city attorneys of Kansas. 


Ex-President Honored. Retiring Presi- 
dent Clark Howerton, Garnett, will re- 
ceive the traditional gavel from the Asso- 
ciation in recognition of his service as 
president of the Association during the 
past year. 

Bouquet for Barton Carothers. A fitting 
tribute to Barton Carothers, who has just 
completed four years as City Attorney at 
Great Bend was made by the Great Bend 
Tribune upon the occasion of Barton's 
resignation. Here is a part of the Tribune 
commendation: “It had to happen sooner 
or later, but most people connected with 
the city administration had been looking 
the other way and hoping that, maybe, it 
would go away. We refer to the resigna- 
tion of Barton Carothers as city attorney, 
a blow that the city can ill afford to suf- 
fer. Anyone who has followed closely the 
operations of Great Bend’s municipal gov- 
ernment in the past four years knows that 
Mr. Carothers has done his job in the style 
which the military describe as “above and 
beyond” the call of duty. If there were a 
system of medals for public servants, he 
certainly would be in line for one of the 
top decorations.” This citation was later 
republished in Emporia, Barton’s boyhood 
home, with further congratulations for a 
city attorney's job well done. 
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INCOME TAX DEDUCTION OF LEGAL INSTITUTE EXPENSES 


In a decision having far-reaching implications for lawyers, the U. S. Circuit Court of 
Appeals for the second circuit has held that an attorney may deduct the expenses of a 
post-graduate course of legal education for federal income tax purposes. 

For more than 25 years the Bureau of Internal Revenue has held such expenses to 
he personal and non-deductible. The Circuit Court of Appeals decision reversed that 
precedent holding that in the case at issue the attorney fulfilled a “professional duty” 
in furthering his post-graduate education. 

The test case was taken to the appeals court by George G. Coughlin, a Binghampton, 
N. Y., attorney. The New York State Bar Association section on taxation, and the Amer- 
ican Medical Association, intervened in the case as amicis curiae because the issue applied 
alike to lawyers and physicians. 

Coughlin recited in his petition that he incurred $305 of expenses in attending, in 
1946, a series of lectures on federal taxation at New York University. He claimed this 


amount should be deductible as ordinary and necessary expense in carrying on his pro- 
fessional practice. He declared that he was a member of a law firm which looked to 


him to keep abreast of developments in federal tax matters. 

The U. S. Commissioner of Internal Revenue disallowed the deduction and the Com- 
missioner’s finding was upheld by the United States Tax Court, four judges dissenting. 
Coughlin then appealed to the Circuit Court of Appeals, whose decision was handed 
down April 14 in New York. 

The appeals court said the question of deductibility rested on whether the post- 
graduate training course “was needed for use in a lawyer's established practice.” 
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“In Welch v. Helvering, supra at 115, there is a dictum that the cost of acquiring 
learning is a personal expense,” the decision said in part: “But the issue decided in that 
case was far removed from the one involved here. 

“There the taxpayer paid debts for which he was not legally liable whose payment 
enhanced his reputation for personal integrity and consequently the value of the good 
will of his business, and it was held these payments were personal expenses. The gen- 
era] reference to the cost of education as a personal expense was made by way of illus- 
trating the point then under decision, and it related to the knowledge which is obtained 
for its own sake as an addition to one’s cultural background or for possible use in some 
work which might be started in the future. There was no indication that an exception 
is not to be made where the information was needed for use in a lawyer's established 
practice.” 

Even though Coughlin did not claim he was required to take the course to retain his 
professional license, or his membership in his firm, the court said “he was morally bound 
to keep informed and did so in part by means of his attendance at this session of the 
‘pstitute.” 

“It was a way well adapted to fulfill his professional duty to keep sharp the tools 
he actually uses in his going trade or business,” the court concluded. "It may be that the 
knowledge he thus gained incidentally increases his fund of learning in general and, in 
that sense, the cost of acquiring it may have been a personal expense; but we think that 
the immediate, over-all professional need to incur the expenses in order to perform his 
work with due regard to the current status of the law so overshadows the personal aspect 
that it is the decisive feature.” 

There was no immediate official indication, on the part of the Commissioner of In- 
ternal Revenue or representatives of the Attorney General, whether the case would be 
carried to the U. S. Supreme Court or whether the revenue bureau would acquiesce in 
the decision. 

Approximately 80 law schools in the U. S. offer post-graduate courses, many of a 
character similar to that involved in the Coughlin case. American Bar Association 
affiliates, nearly every state bar, and many local bar associations hold short post-graduate 
courses which are widely attended. The American Medical Association estimated in its 
brief that at least 30,000 doctors every year attend post-graduate courses offered to 
acquaint them with advances in medical science.—American Bar Association Committee 
on Public Relations, April 21, 1953. 


NEW MEMBERS, 1953 | 
OF THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Name Address 


Julius O. Ballinger Mulvane 

Roy Bartlett 422 Polk, Topeka 

Robert L. Bates Great Bend 

John E. Bohannon, Jr. 370 Swygart, Topeka 

Tom Boone Axa Building, Leavenworth 

Earle E. Brekmer 511 N. W. Welton, Norton 

C. W. Brenneisen, Jr. 604 Commercial Nat’l Bank Bldg., Kansas City 
Ralph R. Brock 413 Brown Bldg, Wichita 

Norman L. Brown 12114 S. Main, Wichita 

Hugh E. Brownfield 378 New Brotherhood Bldg., Kansas City 





Name 

Willard A. Burton, Jr. 
William E. Cain 

Ray H. Calihan 
Eugene R. Campbell 
Arthur B. Chase 
Marion W. Chipman 
Chapin D. Clar 

James R. Cocke 
Edward W. Colburn 
Orville J. Cole 

Don — 

John Wayland Cooper 
Edward J. Costello 
Russell E. Cranmer 
Bob Deam 

Robert J. Dole 
Norbert Dreiling 
Grey Dresie 


Bernie D. Frigos 
Fred J. Gasser 


Lt. John Griffith, Jr. 
Charles W. Harris 
Barney J. Heeney, Jr. 
O. W Helsel 

James R. James 
Herb Kelley 

Gerald D. Lasswell 
Henry W. Logan 
Robert S. Lomax 
John Madden, Jr. 
Karl W. Masoner 


Lt. Edward A. Metcalf III 


Robert H. Meyer 
Edgar M. Miner 
Charles R. Minich 
Orie R. Nelson 

T. L. O'Hara 

Alan B. Phares 
James S. Phillips 
Robert A. Powell 
John Quinlan 

R. J. Renn 

George S. Reynolds 
Charles J. Rondelli 
Hal Ross 

Simon Roth, Jr. 
Stephen S. Sage 
James W. Sargent, Jr. 
Harry Saums 


New MEMBERS, 1953 


Address 


2776 S. Dahlia, Denver, Colo. 

1316 Kentucky, Lawrence 

805 Evans, Garden City 

4707 Gateway Terrace, Baltimore, Md. 
1135 Maine Sc., Lawrence 

Hill City 

907 Arkansas, Lawrence 

Apt. 62, Washburn University, Topeka 
Marion 

Box 98, Garnett 

Hugoton 

21st and Metropolitan, Kansas City 
Marion 

444 N. Market, Wichita 

1520 West 16th, Topeka 

73144 Main, Russell 

210 East 6th, Hays 

412 Bitting Bldg., Wichita 

2728 Crawford, Parsons 

501 Tyler, Topeka 

303 Kaufman, Wichita 

635 Ellis, Wichita 

417 N. Main, Erie 

First Nat'l Bank Bldg., Dodge City 
1311 Union Nat'l Bank Bldg., Wichita 
Office of SJA, 5621 ASU, Ft. Riley 
830 First Nat'l Bank Bldg., Wichita 
720 Nat'l Bank of Topeka Blidg., Topeka 
615-17 Beacon Bldg., Wichita 

1506 Oakley, Topeka 

Apt. 82, Washburn University, Topeka 
1341 Garfield, Topeka 

5103 Rock Creek Lane, Mission 

918 Bitting Bldg., Wichita 

1013 Beacon Bldg., Wichita 

Box 368, Cottonwood Falls 


c/o Staff Judge Advocate, Ft. Leonard Wood, Mo. 
Mankato 


True Bidg., Hays 

Strong City 

856 Baffusn, Wichita 

209 Orpheum Bldg., Wichita 

1311 Union Nat'l Bank Bldg., Wichita 
2700 Crawford, Parsons 

Apt. 64, Washburn University, Topeka 
4833 Eastwood, Apt. A, Wichita 
Wellington 

Eureka 

R. R. #2, Pittsburg 

621 W-K-H Bldg., Wichita 

Wasinger Bidg., Hays 

710 West 8th Ave., Topeka 

305 Farmers & Bankers Life Bldg., Wichita 
1008 Brown Bldg., Wichita 
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Donald N. Schauf 
Tom L. Schwinn 
Buford L. Shankel 
Donald H. Sharp 
Harold Dean Shuman 
Earl B. Shurtz 

Lynn D. Smith 

Narra S. Smith 
Thomas W. Stanosheck 
Kenneth P. Stewart 
O. R. Stites, Jr. 
William Stowell 
Bernard B. Strayer 
Alvin Strosnider 
Joseph M. Stryker 
Sam H. Sturm 
William Tincher 
Dorothy D. Tyner 
John Weckel 

Edward Weil 

Clyde Wendelken, Jr. 
Lawrence J. Wetzel 
John H. Widdowson 
Arch L. Williams 
Keith R. Willoughby 
Raymond E. Wolfe 
Gerrit Wormhoudt 
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1135 W. Campus Road, Lawrence 

107 East Lincoln, Wellington 

1612 College, Topeka 

823 Quincy, Topeka 

819 Fillmore, Topeka 

1401 Neosho, Emporia 

1001 West 15th, Topeka 

1731 Grove, Topeka 

Hanover 

Wichita Federal Savings Bldg., Wichita 
908 Nat'l Bank of Topeka Bldg., Topeka 
Phillipsburg 

3917 Prairie Lane, Prairie Village 
214444 N. Broadway, Wichita 

Cities Service Oil Co., Barthlesville, Okla 
Court House, Newton 

1235 Mulvane, Topeka 

Box 2231, Anchorage, Alaska 

725 Highland, Salina 

523 Beacon Bldg., Wichita 

614 Union Nat'l Bank Bldg., Wichita 
312 Bitting Bldg., Wichita 

416 S. Market, Wichita 

611 N. Crestway, Wichita 

Box 517, Colby 

Case Bldg., Abilene 

801 First Nat'l Bank Bidg., Wichita 
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the same service and genuine friendliness 


HOTEL JAYHAWK © 300 comfortable rooms in the center of 
downtown Topeka. Coffee Shop and Dining Room serving 
Topeka’s best food. 

JAYHAWK JUNIOR ¢ Topeka’s newest and finest, located at 
the Cloverleaf. 50 Rooms with accommodations for your cor. 
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COMMENTS 
PROHIBITIONS AND LIMITATIONS ON SPECIAL ACTS* 


By RICHARD W. STAVELY 


The procedure to determine a point of departure in considering the validity 
of legislation challenged as special is as follows. First, is the subject matter 
such as can, under particular sections of the Kansas constitution, be regulated 
by general legislation only?’ Does it, in other words, confer corporate powers,” 


*For other literature in this field see, Freidberg, Validity of Special Legislation, 13 KAN. B. J. 206 (1945). 
Allen, i lation with Emphasis on Municipal Corporations, 10 KAN. B. J. 288 
én Regard to Municipal Corporations, 17 KAN. B. J. 269 (1948). 
i § 2: “All political power is inherent in the people, and all free 
thority, pod - a? for their equal protection and benefit.” 
a : legislature shall pass no special act conferring corporate powers. Cor- 
general laws; but all such laws may be amended or repealed. 
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organize a city,’ or establish a bank?‘ If so, special legislation is prohibited. 
The next consideration is whether it is a law of a general nature.’ If the act is 
neither specifically prohibited nor, in fact, general in nature, then it is properly 
a matter for special legislation, subject to the all important limitation that no 
special law can be enacted if a general law can be made applicable.° Finally, 
if it is a special act, then it must not be unalterable, irrevocable, or irrepealable.’ 


The corporate-powers prohibition includes not only private corporations 
but also municipal corporations, in the strict sense of that term.® Special acts 
altering the corporate limits of a city are therefore void.? Quasi-corporations, 
such as counties, do not come within the meaning of this provision,'° and in so 
far as a city performs the functions of a quasi-corporation, it is subject to the 
command of the state by special law. A city, as a public agency, may be author- 
ized by special act to perform a governmental function.'' The distinction be- 
tween municipal corporations and quasi-corporations is illustrated by the case 
of Commissioners of Shawnee County v. The State, ex rel.,'? in which the act 
granted the county power to build a bridge in Topeka. The law was held void 
because it made the city liable to property owners for damages caused by con- 
struction and because the county was given control of the bridge which de- 
creased corporate powers.'? 

The objection that an act violates the prohibition of organizing cities by 
special law is ordinarily used only as an adjunct to the objection that it confers 
corporate powers. No distinctive principles, therefore, regarding the special 
or general quality of an act have been laid down under this section. It has, how- 
ever, been successful in eliminating special grants of charter authority, and 
now that the state is settled, few questions regarding organization will arise in 
the future. It is likely that this section, in so far as it relates to general legisla- 
tion, has spent its force. 

The prohibition of special legislation to establish banks has been the source 
of little comment and illustrates the passing of the era which gave it life. An 
early decision limited its application to banks of issue,‘ and the current 
monopoly in the federal government of currency control renders the section 


an 
The difficulties in nomenclature are brought into focus with the command! 


3. KAN. CONST., Art. XII, § 5: “Provision shall be made by general law for the organization of cities, towns 


mR . CONST., Art. XIII, § 1: “No bank shall be established otherwise than under a general banking law.” 
$: KAN, CONST, Ag. i $17, daute ove: “All laws of a general nature shall have a uniform operation 
SNST., ‘Art. Il, § 17, clauses two and three: “and in all cases where s general law can be made 
i law shall be enacted; and whether or not a law enacted is repugnant to this provision of the 
be soegeeed, ent Semeninns by Se coum of Ge cue. es be ts tek 
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; Y , 83 Kan. 597, 112 Pac. 133 (1910). 
County TET Kan. 744, 748, 39 Pac. 2d 286 (1934); State, ex rel., 

. 234.257, 100 Pac. 485 (1909). 
rk 124 Keo. 780, Syl. 2, 262 Pac. 607 (1928). 
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that “all laws of a general nature shall have a uniform operation throughout 
the state.” Is there a distinction between laws of a general nature and general 
laws? The different phraesology appears merely to be a rhetorical device for 
saying the same thing in a different manner, and the failure of the cases, at least 
since 1906, to discuss or to observe such a distinction throws much doubt upon 
its existence. The early cases, however, do indicate such a distinction because 
the court reviewed certain acts, while declining to review others, on the ground 
that it was a matter for legislative discretion. It is said that the subject matter 
of laws of a general nature is common to the entire populace while general 
laws operate only upon those similarly situated.'® This distinction does not 
help much since it says, in effect, with regard to laws of a general nature the 
whole state is similarly situated. The most helpful rule is that they prescribe 
rules of property and conduct,’ for example, the fence and herd laws,'® the 
adjudication of equitable interests in realty,'? appeals in homicide prosecu- 
tions,?° and the erection of county buildings.”! School legislation, on the other 
hand, has been held not to be of a general nature.” 


The requirement of uniformity of operation throughout the state seems to 
be geographical in its meaning, and it is not the same as the requirement that 
general laws operate uniformly upon all of the class, those similarly situated. 
Uniformity of operation throughout the state means that the law is passed for 
the whole state, that it is not applied to any particular locality, and that it is not 
prohibited from operating in any locale, even though it may not have practical 
operation in every part of the state.?? Classifications may be used, but none of 
the cases justifies a geographical basis for the classification.” It is inconceivable 
that conduct which is tortious or criminal in Douglas County should not also 
be wrongful in Greeley County, and surely it would not be proper to suspend 
the rule in Shelley’s case in the former but not in the latter. 


Section 2 of the Kansas Bill of Rights shows that special privileges and 
immunities may be granted upon proper occasions.?> They may not, however, 
be permanently granted. The further restriction that no other tribunal or agency 
shall exercise the power applies only to privileges and immunities of a political 
nature and not to property rights; hence regulatory agencies are permissible.”® 


The principal limitation upon special legislation is that if a general law can 
be made applicable no special law shall be enacted. The idea is that all laws 
should be as broad in their terms and application as the nature of their subject 
matter and purpose permit. The Court long declined to review the applicability 


q 12 See. 628. $2. & 84 Pac. Pie. 38 ‘tien. 

. % v. 

Darling ¥. Rodgers, . 592 s0i3)- 

. Stevens v. McDowell, 151 Kan. 316. > “ee 5 2d 410 (1940). 

. Rambo v. Larrabee, 67 Kan. 634, 644, 7 915 (1903). 

; Seate v. Butler County, 77 Kan. 527, Sig 1004 (1908). 

2. Miller v. iow a 141, 199 P. 2d 513 (1948); Richardson v. Board of Education, 72 Kan. 
v. McAllister, 12 Kan. 315, aft (1873). 
v. . 





v. Larrabee, 67 Kan. 634, 73 
'g88); Beno Bride v. Reitz, 19 Kan. 123 


"147 Kan. 211, 225, Mae oD 2d “5 (1938); The State v. Durein, 70 
; Atchison St. Rly. Co. v. Mo. Pac. Rly. 1 Kan. 660, 665, 3 Pac. 284 
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of a general law because it was held that all laws could be made general and 
the effect of review would be to prohibit special acts in entirety, which would 
be contrary to the intent of the Constitution.?” By constitutional amendment, 
however, the courts have been required to resolve the i issue. The amendment 
was only prospective in operation; nevertheless special laws passed prior to 
1906 cannot be amended by special act.” The rule that repeal of a statute does 
not revive a statute formerly in operation does not apply to the repeal of a 
special act. Repeal, therefore, of a special act, valid because passed before 1906, 
revives the general rule. 


An act special in operation but general in form, is not valid where a directly 
special act would be void,” but special legislation is permitted where a general 
law is inapplicable.’ Where a general law is inapplicable, a special act should 
not be invalidated because it was attempted to cast it in general terms, but a 
candidly special law is not looked upon less favorably 1 than special laws in the 
guise of generality by use of arbitrary classifications.*? Special legislation is 
valid for ‘appropriations, change in boundaries of political subdivisions, and 
emergencies. War and economic depression are emergencies warranting spe- 
cial laws. 


Judicial review of the applicability of a general law is limited to facts which 
can be judicially noticed and parol evidence is inadmissible.”” After the adop- 
tion of the 1906 amendment, it was held that acts were not entitled to the con- 
ventional presumption of constitutionality.** Through time the Court has 
wavered on this point so that the presumption is usually indulged,’ but the 
original holding sometimes breaks through.** The Court seems to assume the 
applicability of a general law and to base its decisions upon whether the act is 


general. 


In Board of Education of School District 1 v. Robb,?? it was asserted that 
school legislation has a preferred position and is treated with liberality. This 
holding is based upon Richardson v. Board of Education*® which holds that 
schools are the subjects for special legislation and not laws of a general nature. 
If a distinction be observed between laws of a general nature and general laws, 
it does not follow that there is no issue as to the applicability of a general law 
in school cases. Since it is the purpose of the Constitution to eliminate pre- 
ferred positions, it is unlikely that it contains any authority for a liberal con- 


. The State v. Hitchcock, 1 Kan. 173 (186?) 
. Anderson v. Cloud County, 77 Kan. 721, 732, 


31. Payne, 137 Kan. 685, 687, 21 P. 2d 333 (1933); . High School District, 112 Kan. 

616, “618. moe Pac. 69 (1903): rie Wichita v. Burleigh, 36 Kan. 34, . 332 (1886). 

32. State, ex rel., v. W Comm., 140 Kan. 744, 748, 4 . 
33. Anderson v. Cloud Councy, 77 Kan, ie 733, “x 583 (1908). 

cue Miller v. Hickory Grove School Bd., 2 Kan. 532, 178 P. 2d tg | (1947); Higgins v. Johnson 

» 153 Kan. 560, sos. 112 P. oe 128 iotiy? Murray v. Payne, 137 Kan. "685, 688, ‘21 P. 2d 


3 (1933). 
35. State, ex rel., v. School Dist., 140 Kan. 171, 173, 34 P. 2d 102 (1934); Anderson v. Cloud County, 77 
Kan. 721, 734, 4 Pac. Erie (1908). 
36. Anderson v. County, 77 Kan. 721, 734, 95 we. 583 (1908). 
i A v. | Com‘rs, 172 Kan. 80, 83, 238 P. 2d Fs 1951); Board of 
131 Kea, $6 Kao, 122 2 13 eu (19 33° (1948); Panhandle Eastern Pipe fe Co. v. Miami 
6 v. Board of County Com’rs, 173 Kan. 367, 371, P, 2d— (1952). 
9. Kan. 368, 374, 212 P. 2d 306 (1949). 
40. 5 ers 629, ‘634, 84 Pac. 538 (1906). 
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struction favoring school legislation. In The State, v. Lawrence,*! the Court 
relied upon the public policy favoring education,*? but that policy goes no 
farther than the establishment of a school system. In recent cases it has been 
held that the liberal construction has been unduly expanded,** and its very 
existence has been doubted.“ 

The issue as to the validity of an act, regardless of what section of the Con- 
stitution under which it arises, usually comes down to one involving the pro- 
priety of a classification. The substantiality of the differences between inclusions 
in, and exclusions from, a class depends upon a difference in situation. It is 
determined by the nature and purpose of the law and from the conditions and 
circumstances surrounding its enactment. 45 The classification must not be 
arbitrary, illusory, or capricious, by its own terms excluding persons or places 
to which it would naturally apply.“ The mere location of a dividing line be- 
tween classes, however, is discretionary and not arbitrary.’ The classes must 
not be so numerous as to cause separate treatment of members of the subject 
of legislation, nor so specific that the class can have but one member.*® Subdi- 
sions of classes and grades within classes, however, are proper,*? provided that 
they are not extended so far that a special result is produced or that inequality 
of operation upon those naturally within the class is caused.*° The title of the 
act can be used as a guide to the generality of the contents of the cat itself.** 


The constitutionality of an act is not to be determined by its form but rather 
by its natural operation and effect.*? The most elementary means of determin- 
ing operation and effect is freedom of entry into the class. If the membership 
of the class can increase and if the law would apply to the new members, a 
law general i in form is valid.°* The prospective operation of a law is a factor 
sometimes considered.** A time limit upon the operation of a statute invariably 
renders it void.°*> Curative legislation, of course, is a proper exception.*® 

A more refined test is usually applied. It may be stated in this manner: a law 
general in form and operating uniformly upon all members of the class to 


2% 79 Kan. 234, 100 Pac. 485 (1909). 
KAN. CONST., fay. Via 35 3s 4 
43: Missouri Pac. Rly. Co. of County Com’rs, 172 Kan. , 83, 238 P. 2d 462 907). 
1982) ex rvel., v. Board of Education of Common School Dist., 173 Kan. 532, 535, . 2d. 


m.. Sy, oF Payne, 137 Kan. 685, 687, 21 P. 2d 333 (1933); Rambo v. Larrabee, 67 Kan. 634, 646, 73 
46. Berentz v. Comm. of Coffeyville, 159 Kan. 58, 65, Ape P. 2d 53 a: 
47. Railway Co. v. Cou Kan. 155, 158, ave, = pete 916 
48. City 2. i 2 31, 434, 4 Pac. 800 (18 oh 
49. Baird v a Wichica 128 Kan. 100, 276 Pac. 77 (1929): 75 Kan. 26, 34, 88 
Pac. 735 (1907); v. Kansas City, 73 Kan. 722, 5s 24 ot 1 (1906). 
0. ~y- roy 139 Kan. 58, %3, 152 P. 2d 53 (1944); Board of Education v. Davis, 
87 Kan. 286 89, 123 1 Pac. a. 1912). 
51. Redevelopment Authority v. State Corp. Comm., 171 Kan. 581, 593, 236 P. 2d 782 (1951); Barker v. 
By Kansas City, 149 Kan. 696, Syl. 1c, 88 P. 2d 1071 7) 
2. City of ome v. Gillette, Fe! yo n. 431, 438, 4 Pac. 800 (1 
Seate, one sy Ve * 168 663, » 215 P. 2d eta i 1950); Rural Ls School v. 
oun Comm., 153 Kan. 49, 109 P. Oe isa (isnt) >. Kansas City, 149 Kan. 69 Syl. 1b, Se P. he 
1071 1939); Ay -¥ hag 2 *v. Wyandotte County Comm., ca 744, 747, 39 P. 2d 286 (1934); Wh 
Ass'n 123 Kan. Fae 512, 256 Pac. i19° t192 7); State, ex rel, Vv. Russell, 119 Kan. 266, 
268, 237 «A ‘877 TREES OY Parker-Washington Co. v. em a. 73 Kan. 722, 85 Pac. 781 (1906); The 
State v. Kan. 788, 57 Pac. 962 (1899); State, rel., v. Kansas City, 50 Kan. 508, 519, 31 Pac. 
1100 (1893); i City hy % Geom, 32 32 Kan. 4 ag 435, "4 Pac. ‘800 (1884). 
54. nage Dist. aa? Kan. 207, 272 Pac. 177 By Be v. Kelley, 
83 Kan. 597, 12 Pac. 133 Wi Coy cf Toncke v. lette, 32 Kan. 431, 436, 00 (1884). 
Redevelopment Authority v. State Corp. Comm., on I Kan. 581, 236 F. P. ad 782 2 (1931): ee 
iami Co. 151 Kan. 533, 99'P. 2d 828 (1940); v. Kansas City, 149 Kan. 696, 
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which it applies, which classification is neither arbitrary nor capricious, is 
valid.*” This test is founded upon the case of The State v. Butler County® 
which involved the constitutionality of a tax. It may be that the requirement 
of uniformity is a transferrence from Article XI, section 1 of our Constitution 
because so many cases involve the levy of a tax. That provision requires that 
taxation be uniform and equal. Or it may be that the confusing of the terms, 
laws of a general nature and general laws, has brought in the requirement of 
uniform operation, but this requirement is not geographical in nature. 


The requirement of uniform operation upon the members of the class means 
that a law to be general must embrace all those persons or places similarly situ- 
ated, and if fit objects of the law are excluded by the classification, it is void.* 
It is no objection that the act does not apply to a city having one of the attributes 
of the class but not another.© Local option laws are valid because they confer 
the same power upon every member of the class to which they relate. The 
power exists nonetheless although it may never be exercised.°! 


Another way of looking at this requirement of uniformity is that there must 
be a reasonable relation of the classification to the subject matter of the law. 
This quality of germaneness, however, is usually treated as a separate test. The 
case of Redevelopment Authority of Kansas City v. State Corporation Commis- 
sion® illustrates this rule. It was there held that any classification must be 
justifiable in view of the subject matter of the act. If the classification bears 
no relation to the subject matter and if designed to exclude some affected by 
the evil to be remedied, the act is void. The slum-clearance law under con- 
sideration was held void because it was limited to cities between 125,000 to 
150,000 in population and the evil is not limited to Wichita and Kansas City. 
This holding shows the basic weakness of this test because under it legislative 
timidity renders a worthy law void, and no allowance is made for experimenta- 
tion. 


Congested populations creating special needs and limited financial capacity 
for supplying them mean that the usual bases for classification are population 
or a combination of assessed valuation and population. It is a usual and proper 
practice to base classifications upon one or both of these factual bases.’ Two 
types of classes according to population are used. The first is the open-end class, 
containing members over a stated population. Statutes having this type of 
classification have always been held valid“ The other type is the closed-end 


57. Barker v. Kansas City, 149 Kan. 696, Syl. 1a, 88 P. 2d 1071 (1939). 
58. 77 Kan. 527, 533, 94 Pac. 1004 (1908). 
9. Panhandle East. Pipe Line Co. v. Miami County Comm., 151 Kan. 533, 537, 99 P. 2d 828 (1940); 
i 168 Kan. 663, 663. 215 P. 2d 644 (1950). 


» 25 . 909); The State v. Hunter, 38 Kan. 578, 586, 17 
. McAllister, 12 Kan. 315 (1873). 
» 236 P. 2d 782 (1951). 
b County Comm., 138 Kan. 534, 537, 27 P. 
Kan. 616, 618, 212 Pac. 69 (1923); Rail 
; The Scate v. Butler » 77 . 527, 534, 
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class, a class between stated population limits, which is usually, but not 
always, valid. 

There is a slight tendency to disfavor bases combining valuation and popu- 
lation.” Each factor added to a base makes it more specific; hence more open 
to objection. The interesting cases of this type deal with an attempt to make 
Kansas City a class by itself. To exclude Wichita from the operation of certain 
laws, a classification of the following type has been used: Cities over 120,000 
inhabitants but under $150 million assessed valuation. Two cases upheld this 
class upon the ground of freedom of entry because a failure in oil production 
in Sedgwick County would drop Wichita into it, but it has now been ef- 
fectively rejected. 

Sometimes a geographical factor is added to a combined valuation-population 
base, and such classes are void.” But where the sole base is geographical, an 
act, not of a general nature, is valid.” 

The issue comes down to one of how specific can you get? If the description 
of the class is so specific that it is tantamount to the name or distinctive appella- 
tion of a particular person or place, the act is void,’’ for example, an act to 
provide for the erection of one bridge and the removal of another bridge across 
the Republican River near Concordia.” 
oPeieBacistn TNT AS aa a Pde a 
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CASE NOTE 


TORTS—RIGHT OF PRIVACY—PUBLICATION OF 
PHOTOGRAPH WITHOUT CONSENT 


The plaintiffs, husband and wife, operators of a confectionery and ice cream con- 
cession, engaged one day, at “their place of business”, in an affectionate embrace in the 
ce of four or five other people. Unknown to them, an employee of the de- 
endant took a picture of this scene. In October, 1947, the photograph was published 
in the defendant's magazine, Harper's Bazaar, to illustrate an article, the tenor of which 
was flattering to the plaintiffs, inasmuch as it expressed the sentiment that love was a 
wonderful and tender thing. In May, 1949, the defendant consented to the republica- 
tion of the picture by the Curtis Publishing Co. in the Ladies’ Home Journal. In this 
latter publication, the picture (captioned, “Publicized as Glamorous, Desirable, ‘Love 
at First Sight’ is a Bad Risk”) was accompanied by an article entitled “Love” which 
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stated that the type of love illustrated in the photograph was 100 per cent sexual at- 
traction, based on love at first sight, and ultimately would lead to divorce. Suit was 
brought against Hearst for consenting to the use of the photograph. No allegation was 
made, however, that Hearst had knowledge of the contents of t the article published by 
Curtis. The Supreme Court sustained a demurrer by the defendant without leave to 
amend, saying that the plaintiffs, who alleged the non-permissive use of their photo- 
graph alone without the article, had not stated a cause of action. On a the Supreme 
Court held that the Superior Court should have allowed the plaintiffs to amend their 
petition so as to include the article, but that the bare allegation of the plaintiffs as to 
the rome was not sufficient to support a cause of action. Gill v. Hearst Pub. Co., 253 
P. 2d 441 (Cal. 1953). 

In a previous decision on the same case and on the same procedural question, the 
Supreme Court of California was consistent with their decision that the plaintiffs 
should have leave to amend their petition, but held an exact opposite view as to the 
sufficiency of the allegation. Gill v. Hearst Pub. Co., 239 P. 2d 36 (Cal. 1952) This 
unusual development exemplifies what may, at best, be characterized as the confusion 
of some of our higher courts as to what constitutes a cause of action in a suit for the 
violation of the right of privacy. 

The right of privacy is concisely defined as the right to be let alone. Barber v. Time, 
Inc., 348 Mo. 1199, 159 S. W. 2d 291 (1942). It has also been defined as the right of 
a person to be free from unwarranted publicity, and as the right to live without un- 
warranted interference by the public in matters with which the public has no legitimate 
concern. Brents v. Morgan, 221 Ky. 765, 299 S. W. 967 (1927). Truth is not a de- 
fense to an action for an invasion of the right of privacy, Barber v. Time, Inc., supra, 
but the right of privacy does not prohibit po eng of matter which is of legiti- 
mate public or general interest. Sidis v. F-R Pub. Corp., 113 F. d 806 (2nd Cir. 1940). 


The right of privacy is further-limited to unreasonable interferences with the seclusion 
of the individual—interferences which would be offensive to “ordinary sensibilities”. 
Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P. 2d 133 (1945). The privileged 
invasion by reason of legitimate public interest and the “ordinary sensibilities” test have 
a very definite relationship. The privilege ceases when the indivdual'’s interest in pri- 
vacy overshadows the general interest in publication. 

Since the “ordinary sensibilities” test is well entrenched in the law of privacy, there 


exists a question of whether the court can apply it as a matter of law (as did the majority 
of the California Supreme Court in the instant case), or whether, as the dissenting 
opinion argues, the jury should be given the task. Gill v. Hearst Pub. Co., 253 P. 2d 441 
(Cal. 1953), at 444, 446. By so holding the California Supreme Court inferentially 
overruled their decision of last year in which they said, “If the test is, as defendants 
claim, what an ordinary man would consider such “Toffensive] , then it is a question for 
the trier of fact rather than one of law.” Gill v. Curtis Pub. Co., 239 P. 2d 630, 635 
(Cal. 1952). Although there is a split of authority on this question, the better view and 
firmer basis in tort law seems to be that the question is one for the jury. Leverton v. 
Curtis Pub. Co., 192 F. 2d 974 (Pa. 1952); Pavesich v. New Eng. Mut. L. Ins. Co., 122 
Ga. 190, 50 S. E. 68 (1905); Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918); 
Pallas v. Crowley, Milner & Co., 322 Mich. 411, 33 N. W. 2d 911 (1948); Neaton v. 
Lewis Apparel Stores, 267 App. Div. 728, 48 N. Y. S. 2d 492 (1944). “In every action 
for a tort it is necessary for the court to determine whether the right claimed has a real 
existence, and for the jury to determine whether such oy had been invaded, and to 
assess damages if their finding is in favor of the plaintiff.” Pavesick v. New England 
Mut. L. Inc. Co., supra at 72. 

In addition to its holding that as a matter of law, the picture of the plaintiffs is not 
offensive to “ordinary sensibilities”, the majority opinion also indicates that the plaintiffs 
could not have suffered any detriment from the publication since there does not appear 
to be anything “uncomplimentary or discreditable in the photograph itself, so that its 
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publication might be objectionable as going beyond the limits of decency.” Gill v. Hearst 
Pub. Co., 253 P. 2d 441 (Cal. 1953) at 445. The apparent difficulty the court found 
in recognizing a violation of the right of peared in the publication of the photograph 
alone was the absence of an allegation of derogatory comments and the ensuing damage 
to the plaintiff's reputation. By assuming this view, the court overlooked the well 
established principle that it is the peace of mind which is unfavorably affected when 
the right of privacy is invaded, and it is not necessary to establish damages to reputation 
as in the case of defamation. Pavesich v. New Eng. Mut. L. Ins. Co., supra; Kunz v. 
Allen, supra; Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S. W. 364 (1909); Themo 
v. New England Pub. Co., 306 Mass. 54, 27 N. E. 2d 753 (1940); Munden v. Harris, 153 
Mo. App. 652, 134 S. W. 1076 (1911); Flake v. Greensboro News Co., 212 N. C. 780, 
195 S. E. 55 (1938). 

In the instant case, the Supreme Court of California was not faced with the problem 
of whether an invasion of the right of privacy was actionable in California since prior 
decisions had established that unwarranted and undesirable interference with another's 
seclusion was a tort for which a remedy was available. Kerby v. Hal Roach Studios, 53 
Cal. App. 2d 207, 27 P. 2d 577 (1942); Metter v. Los Angeles Examiner, 35 Cal. App. 
2d 304, 95 P. 2d 491 (1939); Melvin v. Reed, 112 Cal. App. 285, 297 Pac. 91 (1931). 

The decision of the Court that an allegation of the publication without consent of a 
photograph alone is not sufficient to support a cause of action not only is contrary to 
the very essence of the doctrine of the right of privacy, but ignores the rulings of the 
overwhelming majority of jurisdictions which recognize the existence of a right of 
privacy as an independent tort. Peay v. Curtis Pub. Co., 78 F. Supp. 305 (Dist. Col. 
1948); Reed v. Real Detective Pub. Co., Inc., supra; Melvin v. Reed, supra; Cason v. 
Baskin, 155 Fla. 198, 20 So. 2d 243 (1945); Pavesich v. New England Mut. L. Inc. Co., 
supra; State ex rel. Mavity v. Tyndall, 224 Ind. 364, 66 N. E. 2d 755 (1946); Kunz v. 
Allen, supra; Barber v. Time, Inc., supra; Munden v. Harris, supra; Pallas v. Crowley, Mil- 
ner & Co., supra; Flake v. Greensboro News Co., supra; Hinish v. Meier & Frank Co., 
Inc., 166 Ore. 482, 113 P. 2d 438 (1941). See also: 138 ALR. 22, 168 ALR. 446, 
14 ALR. 2d 750. 

In most of the cases involving a violation of the right of privacy there is a question 
of the publication being privileged, ie., of legitimate public or general interest. The 
Supreme Court of California in its original decision on this case said, “We fail, however, 
to see any substantial public interest in the bare publication of a picture of a couple in 
an amorous pose.” Gill v. Hearst Pub. Co., 239 P. 2d 636 (Cal. 1952) at 638. The 
plaintiffs were not public figures, and there was no news value in the incident photo- 
graphed. When the damage to the right of seclusion outweighs the insignificant public 
interest, there may be recovery. Barber v. Time, Inc., supra; Cason v. Baskin, supra. 

Another interesting problem is raised by this recent decision. Would the fact that 
the plaintiffs voluntarily assumed their pose in a semi-public place, in the presence of 
four or five other people, act as a waiver to their right of privacy? The existing body of 
law on this idea of waiver by an appearance in a public place favors the concept that a 
person waives his right as to being a part of a “public crowd”, but retains his right as 
an individual. A person has a good cause of action when his individual personality is 
singled out of the “mass”. Gautier v. Pro Football, 107 N. E. 2d 485 (N. Y. 1952). 
“The right of privacy may be waived in behalf of one class and retained as against 
another class; it may be waived as to one individual and retained as against all other 
persons; and it may be waived for one purpose and still be asserted for another.” Pave- 
sich v. New Eng. Mut. L. Ins. Co., supra at 72. See also, Donahue v. Warner Bros. Pic- 
tures, 194 F. 2d 6 (10th Cir. 1952). 138 ALR. 22; 14 ALR. 2d 750. 

It is respectfully submitted that if this decision is allowed to stand, and it is utilized 
as precedent in other jurisdictions as well as in California, it will result in a dangerous 
constriction rather than an expansion of the doctrine of the right of privacy, the need 
for which becomes more acute as our present society becomes more complex. 

CHARLES P. SCHLEICHER. 





The JOURNAL 








WASHBURN UNIVERSITY OF TOPEKA 


SCHOOL OF LAW SECTION 














SCHUYLER W. JACKSON, Dean 


STUDENT EDITORIAL BOARD 
It is the aim of the student editorial board to achieve high standards of legal 
——— constructive assistance on timely legal problems to mem- 
bers of the legal profession. 


THomMAS A. Woop 
JOSEPH BABICKI 


ASSOCIATE MEMBERS 


ROBERT BUSCHBOM Louis EISENBARTH GERALD OLSON 
ROYCE SICKLER RICHARD C. HEYwoop VIRGINIA CREITZ 
DUANE BYBEE 


FACULTY ADVISORS 
CHESTER J. ANTIEAU PHIL LEWIS 


CHESTER JAMES ANTIEAU 


BS., MS., Detroit Institute of Technology; J.D., Detroit School of Law; LL.M., 
S.J.D., University of Michigan. 


We, the students of the Washburn School of Law, desire to express our sin- 
cere gratitude for the opportunity we have enjoyed in studying the law under 
the most able guidance of Doctor Antieau. It has been a rich and rewarding 
experience. His keen interest in our individual scholastic development has been 
most gratifying. The enthusiasm which he possesses for the law, as well as his 
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superior achievements in legal teaching and practice, have given to us a zeal 
for legal knowledge which otherwise we might never have attained. 

We deeply regret that he finds it necessary to offer his services elsewhere, for 
we lose not only a great scholar of the law, but a close friend as well. It is at 
least consoling to know that others will enjoy Doctor Antieau’s stimulating and 
challenging leadership. 

We shall always note with pride the fact of our association with him. From 
all of us, he receives our warmest personal and our best wishes for his continued 
success. 


COMMENT 


ELECTION OF REMEDIES WHERE SELLER HAS 
BREACHED A WARRANTY 


By THomas A. Woop, 3 L 


In the recent case of Frier v. Procter and Gamble’ the Kansas Supreme 
Court, in an opinion by Chief Justice Harvey, sustained the action of the Dis- 
trict Court in requiring the plaintiff to elect between the theory of negligence 
and the theory of breach of warranty. The plaintiff had suffered injury to her 
hands from the use of the defendant's soap and in her petition she alleged facts 
tending to show negligence on the part of the defendant and facts tending to 
show breach of both implied and express warranties. The Supreme Court sus- 
tained the action of the District Court upon the theory that the theories and 
bases of recovery of negligence and breach of warranty were “distinct and 
conflicting.” The result of the Frier case was that the plaintiff was forever 
barred by her coerced election from the assertion of the other theory. 


The court apparently recognized the rule as expressed i in other Kansas cases 
that a petition may set out more than one cause of action so long as the causes 
of action are not inconsistent.” Beyond this, however, the strong indication of 
other Kansas authorities casts some doubt upon the conclusion of the court in 
the Frier case. 


The case of Burks v. Aldridge,’ cited by the court as authority for its position 
that the causes were inconsistent, is readily distinguishable. That case concerned 
the joinder of causes of action in contract and in tort. Beyond that, however, 
the cases can be said to have no similarity. In the Burks case, the tort action was 
against a contractor for personal injuries resulting from negligence. The con- 
tract action, however, was against the contractor's insurance carrier on the 


1. 173 Kan. 733, 252 P. 2d 850 (1953). 
2. = S Lawrence Paper Mfg. a, 130 Kan. 146, 285 P. 2d 6 (1930); Taylor v. Robertson Pe- 
troleum Co. 156 Kan, 822, 137 P. 24°150 (1943); Waddel v. Blanchard, 171 Kan. 280, 232 P. 2d 467 (1952), 

3. 154 Pikse: 731, 121 P. 2d 276 (1941). 
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contract of insurance. The authority upon which the Burks case relied was 
Hoye v. Richmond‘ involving an action in tort against a constable and an action 
upon his bond in contract against his bondsman. The court there enunciated 
the rule governing both cases:° 
“Causes of action in tort can only be united with causes of action in contract where 
they all arise out of the same transaction, or transactions connected with the same 
subject of action. Civil Code § 83. But even then they cannot be united unless they 
all affect all of the parties to the action. . 
The causes of action in the Frier case meet the general tests of identity of trans- 
action and identity of parties required by the Hoye and Burks decision so the 
search for the improper feature of the joinder of negligence and breach of 
warranty must proceed elsewhere. 


The only other possible feature of the Frier decision which indicates that an 
election might properly have been required was the general statement by the 
court that the remedies were “distinct and conflicting.”© The meaning of the 
statement that the remedies conflict can only be found in a perusal of earlier 
Kansas decisions. In the case of Taylor v. Robertson Petroleum Co.’ Justice 
Wedell stated the test for inconsistency of causes of action: 


“To make actions inconsistent one action must allege what the other denies, or the 
allegation in one must necessarily repudiate or be repugnant to the other.” 


This situation was found in the case of Curtis v. Hanna® which held plaintiff's 
claim of membership in a partnership to be inconsistent with his claim for 
compensation for services. Claim that title is in the plaintiff is held incon- 
sistent with the claim that title to the same property is in the defendant in 
Eresch v. Quakenbush.? Denial of a contract is held to be inconsistent with 
reliance upon the denied contract in a claim for damages for its breach.'° How- 
ever, in cases involving attempted recovery on both an express and an implied 
contract for the same services, '' and in cases concerning the claim of both 
actual and ostensible agency’? the Kansas Supreme Court has refused to find 
any inconsistency calling for election. 


The application of these principles to actions on breach of warranty and 
negligence can lead to but one result. It is not only conceivable, but probable, 
that the seller or manufacturer of a defective article not only warranted his 
goods but also was negligent in some phase of their production and inspection. 
Negligence is obviously no denial of breach of warranty, nor is breach of war- 
ranty a denial of negligence. It is not overly imaginative to indulge in the 
simple speculation that a seller who warranted his goods to be harmless stated 
with equal force that they were free from negligent defects as that they were 


2, 827. 
» 73 P. 2d 1063 (1937). 
6 P. - _ (1938). See also: v. Rodgers, 53 Kan. 743, 4 P. 111 (1894). 
aylord, 158 Kan. 753, 150 P. i ten (344): Davidson v. McKown, 157 Kan. 217, 139 
1 (1943); Pitt v. Keenan, 124 Kan. 810, 262 P. (1928). 
, 119 Kan. 633, 240 p 82 (1925); Jerecki Mfg. Co. v. Shields, 169 Kan. 640, 


Hotel Co., 153 Kan. 166, 109 P. 2d 165 (1941). 
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free from intentional defects. In point of fact, the entire theory of breach of 
warranty is the outgrowth of tort rather than contract law.’? It is therefore 
extremely difficult to accept the thesis of the Frier case that the two actions 
were inconsisent. 


It may be contended that the fact that only one recovery is sought makes the 
joinder of the two causes inconsistent, yet the Kansas court has repeatedly re- 
jected this proposal.'* The fact of difference i in proof or in measure of recovery 
has been treated as equally insignificant.’* 

In view of the general treatment of the problem of election of remedies by 
the Kansas court it might well appear that when the problem of election be- 
tween negligence and breach of warranty is forcefully presented to the Supreme 
Court, Kansas might allow a buyer plaintiff to plead, prove, and go to the 
jury upon both theories. 

Although this result might come about, it might not completely remove the 
problem of election of remedies, for a buyer plaintiff might find himself barred 
from proceeding on one of the theories because of some earlier action on the 
other. This conclusion arises from the implication of an analogous case. Al- 
though Kansas law allows a plaintiff to join causes of action on both implied 
and express contract,’® the case of James V. Parsons!’ may stand as authority 
for the proposition that where the causes of action are separated the plaintiff 
who pursues one may find himself barred from the other. In that case an em- 
ployee was barred to sue on his contract of employment where he had recovered 
for services rendered under that contract on the theory of quantum meruit. 

Although commentary has applied the James case to the general proposition 
allowing joinder of quantum meruit and express contract and has concluded 
that the mere separation of the two causes of action may allow one to bar the 
other,'® the facts of the James case leave this conclusion open to question. In 
the James case the plaintiff had recovered on quantum meruit and it was his 
recovery which barred the action on the contract. It must be recalled that only 
one recovery may be had although co-existent consistent remedies exist.’ 
Therefore, although the general doctrine is, in Kansas, that the filing of suit 
on one theory is a bar to an action on the other theory,2° this only applies where 
the two theories are inconsistent.’ 

Accepting the hypothesis that actions on the thory of negligence and on the 
theory of breach of warranty are consistent, it is most probable that no election 
could be found until recovery is had upon one of the two theories. The bar 
then would be, not an election of one remedy to the exclusion of the other, but 
satisfaction of the claim for which more than one remedy chanced to exist. 


13. 1 Williston on Sales § 195. 
14. Taylor v. Robertson Petroleum Co., Note 2 Supra; State Bank v. Braly, 139 7. Shing 33 P. 2d 141 
(1934) 5 weet Vv. com. , Ee. r." 77 P. 2d 538 (1904); Darnell v. Haines, Note 
Darnell v. 1 Supra; Brigham v. Carpenter, 110 Kan. 104, 202 P a 376 (1921); Berry 
v. Chi Bid at oo ‘91 x °513 (1907). 
ote 


4 70 Kan. ses 78 P. 438 (1904). 
a is The Doctrine of Election of Remedies and a Discussion of Kansas Cases—J.B.K. 8:447-450 


By "Teplr v Robertson Petroleum Co. Note 2 Sup’ 
id v. Waymire, 107 Kan. 384, 191 304 (1920). 
Braly, Note 14 Supra; Ramsay v. Peterson, 115 Kan. 212 » oe P. 08) (1920: Water 


State Bank v 
Light te’ Ges Co v. City of Hutchinson, 160 F. 41, 90 C.C.A. 547, 19 L.R.A., N.S., 219 (1908) 
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However, if the Frier case is followed in its apparent meaning a vastly dif- 
ferent rule will apply in Kansas. The Kansas court has committed itself to the 
doctrine that mere commencement of suit on one theory, regardless of the 
result, is a binding election and bars later proceedings on the inconsistent 
theory.” The awe inspiring importance of this rule becomes apparent upon 
the examination of a few of the leading cases. 


In Davidson v. McKown”? the plaintiff grantee of an oil and gas lease 
brought an action to rescind the sale of the lease upon the ground of fraud; 
and then, before any judgment in that action, appeared in a mortgage fore- 
closure action by a mortgagee of his grantor and moved to set aside the fore- 
closure. The court held that the filing of the first suit constituted a binding 
election regardless of the fact that it had not proceeded to judgment. 


In Ireland v. Waymire”‘ the plaintiff brought action in Arizona for the con- 
version of an automobile and then dismissed the action upon discovering that 
the automobile was in Kansas. In a later instance the plaintiff sought to inter- 
vene when a creditor of the converter attached the car. The court held that 
she was barred by the filing of the action in conversion, although the action had 
been voluntarily dismissed, from ever asserting claim to title of the automobile. 
The court there expressed the rule:?° 


“The commencement of an action, or any decisive act of a party determines the 
question and gives finality to the election whatever may be its result.” 


Although an election by the commencement of suit has arisen rather fre- 
quently in Kansas, the finding of some other decisive act as constituting an 
election remains somewhat in the realm of dictum and may be approached most 
easily by analogy. The closest type of analogy is found in the case of Christy v. 
Gaylord”® where the plaintiff was found to have made a binding election by 
filing suit in West Virginia. The fact which lends this case such extraordinary 
force is that in the West Virginia action the defendant answered challenging 
the jurisdiction of the court and the action was dismissed after the plaintiff's 
demurrer to the answer was overruled. Although the rule is merely stated that 
although the court had no jurisdiction the plaintiff elected his remedy by bring- 
ing the action, the meaning of such a rule goes far deeper. The mere fact that 
plaintiff's statement that he was relying upon one theory took place before 
a judicial body (although one not competent to pass upon the question) is of 
little consequence as the mere commencement of an action before a court having 
no jurisdiction is a bare form consisting of no more than an expression of the 
plaintiff's intentions. Thus the mere expression of intention to follow one 
theory may bar a later claim on the inconsistent theory, even if the plaintiff has 
received no benefit and the defendant has suffered no detriment. 

A similar case, and one perhaps more in point for the proposition that an 
election can be ~~ in some act of the party, is the case of Merriam — 
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Co. v. St. Paul Fire & Marine Ins. Co.?” There the court held the denial of 
the insurance contract to bar the insurance company’s right to subrogation under 
the contract as to a party to whom no such denial had been made. In other cases 
the court has achieved similar results by finding that the plaintiff, by his acts, 
had waived his remedy.”® 

In all of these cases the underlying thesis of the court is that a plaintiff 
should not be allowed to occupy inconsistent positions, the reliance being upon 
the general principles of equitable estoppel.?” The incongruity of the Kansas 
doctrine of election of remedies is that it, unlike other equitable doctrines, 
operates without the least regard for the question of whether the plaintiff has 
benefitted or the defendant has suffered detriment from the change of position. 
It is a doctrine based, not upon the protection of the defendant, but upon the 
edification of the plaintiff by requiring of him a standard of conduct, barren 
of social results, and based upon the strictest and most abstract intellectual con- 
sistency. 

Perhaps if human conduct were to reach a standard of perfection as yet un- 
approached and unapproachable the strict Kansas doctrine of election of rem- 
edies might be capable of equitable application. Until such time, however, a 
rule based upon the social needs of a defendant might be more befitting the 
label of equity than an unwavering policy of castigation of the inconsistent. 
27. 97 Kan. 190, 155 P. 17 (1916). 

bacher, 123 Kan. 486, 256 P. 126 (1927); Muenzenmayer v. Hood, 97 Kan. 565, 155 
Petroleum Co., Note 2 Supra; Ireland v. Waymire, Note 20 Supra. 
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9. Taylor v. 


SUFFICIENCY OF WRITING OR MEMORANDUM 
IN SALE OF LAND CONTRACTS 


By GENE A. POWELL, 1 Law 


A recent Kansas case, Clark v. Larkin,’ has raised the question of the suf- 
ficiency of the memorandum under the Statute of Frauds regarding contracts 
for the sale of land. The purpose of this article is to indicate what will satisfy 
the Kansas Courts in determining the adequacy of the writing or the memoran- 
dum in the sale of land contracts. Although the memorandum and the writing 
itself are two different things, the particular areas under discussion here have 
a similar effect on each and therefore, they are treated as similar in this article. 
The statute applicable to such contracts provides: “No action shall be brought 
whereby to charge a party. . . upon any contract for the sale of lands, tene- 
ments or hereditaments, or any interest in or concerning them. . . unless the 
agreement upon which such action shall be brought, or some memorandum or 
note thereof shall be in writing and signed by the party to be charged therewith, 
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or some other person thereunto by him or her lawfully authorized in writing.” 
In discussing the memorandum or writing in relation to such agreements, it is 
necessary to inquire into the purpose of such a statute. 


In the year 1883, in the case of Becker v. Mason,’ the Court reviewed the 
object of this statute. The statute it indicated does not attempt to invalidate the 
sale of land contracts not in writing, but merely sets up the requirement of a 
memorandum or note thereof before charging a party upon such a contract. 
This means that in recovering on such a contract it must be proved by a mem- 
orandum or note in writing rather than by oral evidence. The statute was 
enacted to prevent fraud and perjury and without the requirement of a writing 
or a memorandum, the avenue of escape by perjury in trying to enforce oral 
contracts for the sale of lands would become, it was feared, a thoroughfare for 
grantor and grantee alike.‘ Therefore, it may be stated that the memorandum 
serves for the purpose of proving that the contract exists or in other words the 
memorandum is evidence of the contract.> Under this statute, oral contracts for 
the sale of land unsupported by a memorandum or note are not illegal, but 
both parties are without remedy as to the enforcement of such contracts if a 
dispute should arise. 


With this purpose in mind, a review of the requirement of the memorandum 
itself is in order. Since the memorandum is merely evidence of the contract 
rather than the contract itself, the time of making the memorandum or note 
thereof is immaterial as long as it was made before the action was begun.® 
This is in accordance with the general rule elsewhere.’ So long as the court is 
satisfied with the memorandum, the time between the oral contract and the 
making of the memorandum seems immaterial. Even though the memorandum 
is made before the contract is entered into, such as in an offer by letter to sell 
land orally accepted by the vendee, it is sufficient to satisfy the statute thus 
making the agreement enforceable.® In the case of Bogle v. Jarvis,” the offer 
itself was construed to satisfy the statute. 


FORM AND CONTENTS 


In speaking of the form and contents of the memorandum it can be said that 
no particular form is essential under the statute.’ (Also in accordance with 
the general rule elsewhere.'’) Public records will satisfy the statute in relation 
to form provided they state all the essential terms of the contract and are signed 
by the party to be charged therewith. This very question was decided in the 
case of Whitlow v. Board of Education.'? In that case the minutes of the board 
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of education meeting recorded an intention of the board to sell certain prop- 
erty. Later meetings approved the action and vested authority in the President 
and the clerk to execute the deed to the purchaser. The Court stated that such 
records were a sufficient memorandum to satisfy the Statute of Frauds but held 
against the purchaser for other reasons. Although the form is immaterial, the 
memorandum must all be in writing and not rest partly in writing and partly 
oral.'? In order to satisfy the Statute of Frauds, the memorandum must be 
signed by the party sought to be charged therewith or his lawful agent. This 
is supplemented by the fact that the Kansas Courts, like others, require a de- 
scription of the parties. This means that the memorandum must not only 
designate the party sought to be charged therewith, but also the party in whose 
favor he is charged.'* This requirement was found satisfied in the interesting 
case of Clark v. Axley,’’ where the writing did not actually designate the ulti- 
mate purchaser, the Court stating that the vendor was charged in favor of the 
vendor's predecessor in title who was actually named and for whom the un- 
willing vendor was to convey title to a third person. The memorandum should 
in some way show all the parties to the contract. The grantor and grantee 
should be readily ascertainable from the memorandum. The contracting parties 
should be identified.'® 


IDENTIFICATION AND DESCRIPTION OF THE LAND 


Probably the biggest problem in relation to the sufficiency of the writing 
or the adequacy of the memorandum in the sale of land contracts results in the 
identification and description of the subject matter. Here the Kansas Court 
demands certainty of description although it does not go so far as to compel 
absolute accuracy without reference to any other writings whatsoever.'’ A few 
illustrations will better emphasize this point. 

In Hartshorn v. Smart,'® the contract read as follows: “Kingman, Kans., 
Dec. 1, 1900. Received of J. S. Hartshorn $15 part payment for a good and 
sufficient ex tax deed title to the southeast of rwenty-five-nine, Kingman, Kans. 
The balance $455 to be paid when the title is so furnished by present owner. 
If for any cause the title cannot be completed the $15 is to be returned to J. S. 
Hartshorn. Signed C. W. Sample.” In examining the contract it can readily be 
seen that it lacks the certainty which the Kansas Court demands. The descrip- 
tion of southeast of twenty-five-nine does not say to what it refers. Does it 
mean lot twenty-five-nine, section twenty-five-nine, or township twenty-five- 
nine? It states the location as Kingman, Kansas. Does this mean Kingman 
county or the city of Kingman for this State has both? This is clearly indefinite 
and parol evidence would be required to show where the land was located. The 
Court affirmed the District Court ruling that the contract was too indefinite 
to to satisfy the statute. 

Be Wing v. Molles, 115 Kans. 116. 222 Pac. 88 (1924). 

Banta v. Newbold, 108 Kans. 578, 196 Pac. 433 (1921). 
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In Hollis v. Burgess,’? the agreement was contained in several items of 
correspondence between purchaser, seller and an intermediary who more or 
less acted for both parties. The land to be sold was described as “the Snow 
Farm” and the description was objected to on the grounds of being too indef- 
inite. In the opinion, the Court said that if both parties know exactly what 
they were buying and selling and the Court with the aid of outside evidence 
can apply such description with certainty to the exact property to be sold then 
the description is sufficient. It appeared in this case that the property had 
been known as “Snow Farm” before the contract was negotiated as well as 
after, not only by the parties concerned but by other parties as well. The Court 
concluded that since no dispute could arise from such description and it was 
readily applicable to the land intended to be conveyed, it was sufficient de- 
scription to satisfy the statute. 


In the case of Ross v. Allen,?° the memorandum described the land as fol- 
lows: “property number 617 & 619 Delaware street, block 74, city proper.” 
The memorandum was headed Leavenworth, March 19, 1887. The Court 
in considering whether or not this was a sufficient description said the mem- 
orandum does not show that the property is located in any state, county or city. 
It goes on to imply that had the name of the owner appeared in the memoran- 
dum this might have been enough aid to identify the property sufficiently. 


The case of Schneider v. Anderson,”' states the memorandum as: “Augusta 
Kans., Anderson to receive $2100.00 of Schneider. Anderson to have 4 corn, 
Schneider other half in field. Anderson to leave everything on farm and to 
give possession Oct. 1, 1904. Signed: Charles O. Anderson and George 
Schneider.” Along with this a deed to the land was placed in escrow at the 
same time and as part of the same transaction. In considering this transaction, 
the Court concluded that since the memorandum can be found in multiple 
papers under the statute, both the deed and the memorandum taken together 
clearly operate to satisfy the Statute of Frauds. The deed relieves the deficiency 
in the description of the land thereby clearing up the indefiniteness. 


In Hampe v. Sage,” the memorandum recited the following: “Party of the 
first part agrees to take $20 per acre for 760 acres located in Pottawatomie 
county, Oklahoma, which amounts to $15,200.00 dollars.” The plaintiff 
sought to describe the land referred to by showing that the defendant had shown 
him the tract containing the 760 acres and this was the land which was to be 
sold. The Court, however, refused to accept such evidence saying it was against 
the parol evidence rule to allow it. They go on to point out that had the mem- 
orandum contained the words “being the tract recently showed by Sage to 
Hampe” this would have made the memorandum sufficiently definite. The 
Court in discussing the problem of description of land states that the Kansas 
Courts adopt the theory that where one party agrees to convey land, that party 
by implication asserts title to the land and his ownership may be read into the 


7 Kans. 487, 15 Pac. 536 (1887). 


75 
22: 82 Kans. 728, 109 Pac. 406 (1910). 





WASHBURN UNIVERSITY SCHOOL OF LAW SECTION 393 


contract.”* If Hampe had shown Sage owned 760 acres of land in Pottawatomie 
county, Oklahoma, then under this doctrine proof that he owned only that 
land would render the description definite. But, since the memorandum did 
not state that Sage had shown the land to Hampe, the Court had no way of 
ascertaining without outside evidence what land had been shown. When the 
land is described in the memorandum, parol evidence can be used to apply such 
description to the land, but where there is no description in the memorandum, 
parol evidence cannot be used to ascertain the land about which the parties 
contracted. 


The case of King v. Stephens,‘ shows that when the description of urban 
property is referred to by street numbers, and the grantor owns only one parcel 
of land and the agreement noted it was entered into in an indicated city, such 
description is sufficient to satisfy the statute. In that case the memorandum 
read as follows: “Clyde W. Stephens, party of second part, agrees to live in 
and occupy the house located at 418 Elm Street owned by Mary L. Stephens 
(with exception of one room which will be occupied by Mary L. Stephens her- 
self). In consideration of the fulfillment of this agreement, Mary L. Stephens, 
party of the first part, agrees to give to Clyde W. Stephens the above mentioned 
property, located at 418 Elm Street, providing he is living at that time. This 
agreement made and entered into at Lawrence, Kansas, this 12 day of Feb., 
1919. By Mary L. Stephens, party of first part, Clyde W. Stephens, party of 
second part.” The Court found that since Mary L. Stephens had but one parcel 
of land and the location of it was certain, that was enough. Even though the 
memorandum does not state the property as being located in Lawrence where 
the memorandum shows that the contract was executed, the name of the city 
where the land is located will be inferred. In Hampe v. Sage, cited above, the 
Court quoted from 20 Cyc. 271: “Where it appears from extrinsic evidence 
that the vendor owns but one parcel of land answering the description in the 
memorandum, the courts are inclined to uphold a meager description of the 


property.” 


In the case of Keepers v. Yocum,” the contract stated “J. C. Keepers agrees 
to deed or cause to deed his 114 a. in Vernon county, Missouri, subject to 
encumbrance of $2500.00 and accrued interest.” This was objected to on the 
grounds that such description was not sufficient to take the case out of the 
Statute of Frauds. The sellers relied on Hampe v. Sage, above, as authority. 
The Court denied their contention by saying that a defective description of the 
land in such a contract may be rendered sufficiently definite by putting the 
purchaser in possession. By doing this the parties themselves render certain 
what was before uncertain. Here the purchaser was in possession of the prop- 
erty several days after the contract was negotiated and remained there after 
this action was begun. 

The most recent case involving the description of property under the Statute 

. Leslie, 50 Kan. 494. 31 Pac, 1066 (1895). 
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of Frauds is the aforementioned Clark v. Larkin.?* In this case a notation on 
the bottom of a check stated: “to apply on 405 East A @ $17,000 bal. of 
$7,000 to be paid on approval of abstract and $9,000 to be paid in 5 years @ 
5%.” The check itself constituted a one thousand dollar down payment on 
the purchase price of the realty. The question of whether a check may suffice 
as a sufficient memorandum under the statute was considered and the Court 
readily concluded that if the check contains the essential terms of the contract 
of sale, there seems to be no reason why it should not be a sufficient mem- 
orandum. The big question in this case was whether the location of the prop- 
erty was described with sufficient certainty. The check was on a Blackwell, 
Oklahoma, bank but the land described was located in Hutchinson, Kansas. 
The Court said that even though the location of the property as to city, county, 
or state nowhere appears, the fact that the property described was the only 
tealty owned by the plaintiff rendered the description certain. 


In summation, the rule in Kansas can be stated thus: where the land men- 
tioned in the memorandum is designated as owned by one of the parties and 
outside evidence shows that such land is the only realty then owned by that 
party, this will be sufficient description so as to satisfy the Statute of Frauds. 


Another problem in relation to the description of the subject matter exists 
when in a contract for the sale of land, the selection of the land is left to one 
party. In the case of Peckham v. Lane,”’ this was considered. In that case there 
was a contract for the sale of a plot of land to be selected out of a larger tract 
by the seller with the selection to be made in the future. The selection was not 
indicated in writing. The Court stated that such an agreement when written 
out and signed is a complete contract, all of the terms of which are expressed 
in writing. The grantor agrees to select the land and then to convey it and 
if he should refuse to do either the Court could compel him to do so. The 
grantor should not be permitted to release himself from his obligation merely 
by refusing to act. But, it must be pointed out that generally where the grantor 
has several tracts of land, none of which are described in the memorandum or 
the contract and he agrees to convey one of them to be selected by himself or 
the purchaser, the description is too indefinite to satisfy the statute.”* The 
Peckham case indicated that the element of selection is not material to the 
validity of the contract since the petition alleged the selection had been made 
but no allegation that it was in writing appeared. The Court said this prevented 
a right to demand the particular tract alleged to have been selected, but it did 
not prevent the plaintiff from receiving a tract of the size specified in the agree- 
ment. The reason for holding that a selection of a tract of land from a larger 
tract which is described in the memorandum or the writing itself is not pre- 
vented by the Statute of Frauds, seems to be that by resorting to matters re- 
ferred to in the contract or memorandum, the lands to be conveyed can be 


definitely located and so the statute is satisfied. 
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TERMS AND CONDITIONS 


The next matter to be considered in relation to the sufficiency of the writing 
or the memorandum in the sale of land contracts is the statement of the terms 
and conditions required. In the case of Brundige v. Blair,?? this question was 
considered. In that case there was a receipt of “100 as part cash payment on 
purchase of lots 5, 6, & 7 in block No. 10, situated in city of Horton, Brown 
county, Kans. Total purchase price $1,100. Balance due $450 on delivery of 
papers.” The Court said that such a memorandum of the contract could not 
be reformed unless the evidence was strong and conclusive beyond all reason- 
able doubt that there was error. The Court states that such a receipt does not 
clearly show how and when the rest of the purchase money is to be paid and 
the Court enunciates the doctrine that by virtue of the provisions of the statute 
the whole contract, with all its essentials, must be in writing, the terms definite 
and certain or able to be made definite and certain by referring to other in- 
struments in writing or extrinsic facts which may be shown to the Court.*° 
What is meant by the Court when they say that the writing itself or the mem- 
orandum must be sufficiently definite and certain may be illustrated by the case 
of Wing v. Mollett.*! There the contract read as follows: “Sept. 18, 1922, 
Arkansas City, Kans. Part payment $3800 on property 810 No. 5th street. 
Balance to be paid as follows $800 cash and assume a note of $500 held by 
Charley Wing. Balance to be paid in the building or loan or to be paid in 
monthly payments not to exceed $40 monthly, including 8% interest. Pos- 
session to be given within 30 days. A. W. Wing, party of first part, A. Mollett, 
party of second part.” The Court stated that such a contract was indefinite in 
several particulars, namely, what was the full payment if part payment was 
$3800? It pointed out that neither Charley Wing nor the note to be assumed 
are identified. If Wing holds more than one $500 note what then? When and 
where is the note payable are some other questions left unanswered by the 
contract. The building and loan association is also left unidentified. The Court 
concluded that the property here was sufficiently identified but the other parts 
of the contract were so uncertain that the court was compelled to call the 
writing inadequate. In determining whether a memorandum is sufficiently 
definite and certain, it may be stated that the memorandum need not contain 
all the particulars of the contract, the substance being enough. However, it 
must be kept in mind that even the statement of the substance may be inade- 
quate. 


In the sale of land contracts, the purchase price is very often represented by 
notes and security. The question then arises as to whether the terms of pay- 
ment must be stated in the memorandum. In the case of Fry v. Platt,?? the 
court implied that not only must the terms be set forth, but the time of payment 
and to whom the payment is to be made must also be set forth. However, the 
Kansas Court more or less prescribes the requirements to be supplied by the 
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memorandum as the parties, the subject matter, the promises upon both sides, 
the price and the consideration.*” Generally, when the time and place of per- 
formance is not stated in the memorandum the law implies a reasonable time 
and such a deficiency will not render the memorandum insufficient.“ 


In regards to the problem of whether a deed alone when executed and de- 
livered in escrow by the grantor to be delivered to the grantee upon the hap- 
pening of some condition is sufficient to take the contract out of the Statute of 
Frauds, the Kansas Court feels that what is usually thought to be the minority 
view in America is the better view. Although there is some dispute as to 
whether this view is in the minority or not, it states that the deed alone is suf- 
ficient to take the case out of the statute. The other view which feels that it 
is not sufficient is predicated on the ground that since there is no contract until 
the deed is delivered or the condition performed, such is not sufficient to take 
the contract out of the statute.*> The Kansas Court refutes this by saying that 
the real question is not whether there is a contract or not, but whether or not 
there is a sufficient memorandum evidencing an existing contract. The statute 
was intended to apply to the enforcement of oral contracts evidenced by writings 
signed by the party sought to be charged and not written contracts.’ 


Along this same line it may be stated that both parties must know of the 
memorandum.?’ However, it must be emphasized that when the memorandum 
or note is in the form of a letter, it is not necessary that it be addressed to the 
grantee for letters to a third person are sufficient provided they satisfy all of 
the other requirements.” 


In determining the question of whether consideration need be stated in the 
memorandum or not the Kansas Court rules that where the consideration is 
unpaid it is necessary to state the amount of an unpaid consideration, but where 
the consideration has been fully paid and the memorandum states that the 
price has been received, the amount need not be set forth because the price 
then is not a part of the contract to be performed.*? The case of Miller v. Rail- 
road Co.,“° also points out that it is not necessary to state the kind of a deed 
to be executed in the memorandum. Without such a stipulation the purchaser 
has a right to a clear title and a deed with covenants of general warranty. 


SIGNATURE 


The next topic to be considered in relation to the memorandum is the signa- 
ture. The section of the Kansas statute referring to this particular matter states 
that the memorandum or note thereof must be seed by the party to be charged 
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therewith. If not signed by the party to be charged therewith but signed by the 
other party, the statute bars any action on the memorandum or note.*! Even 
though the purchaser prepares the memorandum in his own handwriting and 
causes his name to appear in the body of the memorandum, if he does not sign 
the memorandum he cannot be charged upon it although the seller signs it. 
This does not mean that the party sought to be charged must sign the mem- 
orandum at the bottom, but the rule is that the signature may be placed any- 
where on the memorandum so long as it is put there as a signature or to authen- 
ticate the document by the signer. So, when a check is given to a seller before 
the purchaser has signed the written memorandum, the signature on the check 
will not amount to a sufficient acknowledgment to satisfy the statute.“ The 
manner and form of the signature have no effect upon the memorandum and 
so long as the signature is put there with the intention to bind the party signing, 
it makes no difference whether it is by pencil, stamp, mark, or type written. 

Of course, either party’s lawfully authorized agent may sign in place of the 
principal so long as the agent's authority is itself in writing.‘> It must be re- 
membered that when the signature is affixed to the instrument it must be put 
there with the intention to bind the signer and authenticate the writing. Where 
only one party signs the memorandum, it is enforceable at the option of the 
party not signing.“ § The contract need not be enforceable against both Parties 
at the time of its consummation and setting up as a defense to an action for 
specific performance that the party bringing the action did not sign, is not 


available so long as the party being charged did sign.*” Such a contract is not 
void for want of mutuality.“* The question of whether the oral acceptance of a 
written offer plus payment of $200 entitles the vendee if in possession to resist 
an ejection action brought by the vendor was considered in the case of Bogle 
v. Jarvis,” where the Court stated that it did. It is wise, however, for both 
parties or their lawfully authorized agents to sign the memorandum. 


SEPARATE WRITINGS 


Since the statute does not require the memorandum to be in one instrument, 
the general rule is that the memorandum may be set out in several writings.”° 
These several writings, however, must be in some way connected. Where the 
memorandum is contained in several documents they may be construed to- 
gether thereby rendering all the terms of the contract definite and even though 
only one is signed by the party sought to be charged, it is sufficient. The several 
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writings must relate to the subject matter in such a way so that they can be read 
as a whole.”' If upon inspection of the separate writings their connection is 
shown, this will suffice. In Arnett v. Wescott,* the contract of realty was 
signed only by the purchaser and a third party with whom the vendors nego- 
tiated, but the vendors also executed a deed to be delivered to the vendee upon 
compliance with certain conditions. The Court said this deed could be construed 
with the contract of sale and if together they sufficiently described the contract, 
specific performance would be decreed. So also in Neal v. Owings,®? where 
the deed and the contract of sale plus written instructions were delivered to a 
depository to be delivered to the purchaser upon various conditions, the Court 
holding that all three could be used together to take the case out of the Statute 
of Frauds. Even though the separate writings are made far apart in time from 
each other, if they were between the same parties and involved the same real 
estate, they can be construed together. Where the several writings are not 
attached to one another, if they all refer to the same subject matter they can 
be construed together. 4’ ‘The question of whether parol evidence can be used 
to connect writings seems to be handled in the same way as parol evidence in 
regard to the contract. It can be used to show a certain writing is the one re- 
ferred to in the signed document but it cannot be used to connect different 
writing which are themselves unrelated. However, in Vining v. Ledgerwood,” 
parol testimony was admitted to show that two writings were connected in 
that they were a part of the same transaction. The case may be justified on the 
ground that the two documents were between the same parties and involved the 
same real estate, but merely came about on successive days. The signature of 
the buyer appeared on one and the signature of the seller on the other. 


AGENT’S AUTHORITY 


It should be noted that in Kansas the statute requires that where a mem- 
orandum is executed for a principal by an agent the agent’s authority to sign 
for the principal must be in writing. In reference to the sale of land contracts 
the case of Adams v. Carlton,” is directly in point. The Court gives an ample 
discussion of the amendment added in 1905 changing the provision from one 
requiring lawful authority, to one requiring lawful authority in writing. In the 
opinion the Court quotes Mr. Justice Mason in Brown v. Gilpin,°’ as saying 
that where the owner negotiates by correspondence with a real estate broker 
such correspondence will be construed “as giving the agent only the authority 
usually incident to his employment” or in other words the Court will not con- 
strue this as sufficient authority in writing to sell the land in the name of the 
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unsigned. 

56. 77 Kans. 546, 95 Pac. 390 (1908). 

57. 75 Kans. 773, 90 Pac. 267 (1907). 
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owner, but merely regard it as authority to find a purchaser and negotiate for 
a sale unless a contrary “intention is clearly shown.” This case seems to indi- 
cate that the Kansas Court will strictly enforce this amendment as passed, and 
may even go so far as to require a direct written authority to consummate a 
sale of land in the principal’s name where previous communications seem to 
have already given such authority to the agent. This is an important amend- 
ment setting the Kansas statute off from the ordinary Statute of Frauds in many 
other states and must not be taken lightly. 


TERMINATION OF AGENCY BY OPERATION OF LAW 


By JOSEPH BABICKI, 3 L 


“Where the principal dies,’ becomes bankrupt or insane, the overwhelming 
weight of authority is that the power of agency terminates at once irrespective 
of notice to the agent or to a third person.”* The rule applies also when the 
agent dies and where there is war between the nations of the principal and the 
agents respectively.? This is known as the “common-law rule.” 

The rule is not universally lauded. Of its operation arising out of the death, 
insanity, or bankruptcy of the principal, Professor Seavey says, “It seems reason- 
ably obvious that the result is shockingly inequitable. . . ."* This inequity 
may be pointed up by way of illustrations: 

(1) T knowing A to be the agent of P makes payments to A on an account owing 
to P. P dies. T, having no knowledge of the death of P, continues to pay A. Re- 
sult: The payments subsequent to the death of P are a nullity and if A fails to pay 
the amount to P’s estate, T will have to pay again.> 

(2) A enters into a contract with T in which he warrants that he has the authority 
to bind P. P dies before the contract is consummated. Neither A nor T know of 
the death and continue to negotiate. After the contract is completed, T finds that 
it is void, A’s authority having ended with the death of P. Result: He may sue 
and recover from A for breach of warranty.® 


As the rule relates to termination of the agency with the death of the princi- 
pal it is opposed by a concurrent rule known as the “civil law rule.”’ That rule, 
which holds that acts performed by the agent or a third party dealing with the 
agent is not a nullity when the parties so acting had no notice of the death of 
the principal and acted in good faith, has been a part of the judicial history of 
the United States for nearly a hundred years having been enunciated in the case 
of Ish v. Crane® in the 1850's. It was preceded in English law by the case of 


P 1, P73) v. True, 8 Kan. 52 (1873); Farmer v. Marvin, 63 Kan. 250 (1901); Campbell v. Faxon, 73 Kan. 
75 (1906). 
2. Sea: 


, Studies in Agency, (1949) p. 106. 
( 3. American Law Institute, Restatement of the Law of Agency, sections 121 (death of the agent), and 159 
war). 


. Seavey, supra. 
de et al. v. Craven (1928) 146 S. C. 450, 144 S. E. 162; see also Long v. Thayer, 150 U. S. 520: 


5. Ohlan 
37 L. ed. 1167 (1893). 
>. v. Toynbee, 1 K. B. 215. 
. 67 ALR. 1419 (1930). 
. Ish v. Crane, 8 Ohio St. R. 520 (1850). 
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Smout v. Ilbery’ in which Baron Alderson distinguished the type of act by an 
agent to which liability should attach and the type of act to which it should not 
attach. A few other jurisdictions have followed the “civil-law rule.”'° 


A number of states have seen fit to enact laws adoptive of the “civil-law 
rule.”'! The Wisconsin statute is a good example of that type enactment: 
“The death of the principal shall not operate as a revocation of an agency as to 
the attorney or agent until he shall have notice of such death, or as to one who, 
without notice of such death, in good faith deals with the attorney or agent, and 
this shall apply whether the agency was created by writing or not.”*2 
A further indication that the “common-law rule” as applied to death of the 
principal has worked hardship is the fact that in the past ten years a number 
of states have legislation in regard to “powers of attorney.” The acts 
of these states!’ are to the effect that powers of attorney or other instruments 
of agency effectuated by members of the armed forces shall not be revoked 
except by official notice from the War Department of the United States, and 
that notice that such principal was “missing” or “missing in action” as those 
terms are used in military parlance shall not be sufficient to revoke the agency 
so created. It is, of course, understood that the person executing such instru- 
ment may revoke it at will if it is not one coupled with interest as in general 
in this type. A few states which had statutes in derogation of the common law 
have amended their laws to provide specially for these powers of attorney.'* 


The death of the agent at common law will terminate the agency,'° 


“accordingly, it is held that a contract of agency for a term of years between an in- 
surance company and its agent for the payment of certain agreed commissions on 
premiums paid on policies procured by such agent for issuance terminated by his 
death, and his legal representatives cannot recover for commissions on premiums 
paid on such policies after the agent’s death and within the period contracted for.”!6 


In the case of the death of the principal or the agent the agency is terminated 
by that death where that agency is not coupled with interests and the majority 
of courts hold that way, but when we come to these situations discussed here- 
after the courts seem to be more willing to apply equitable principals and bring 
the rulings in the cases more in line with what is the civil-law rule as applied 
to the death of the principal. For example, in one of the cases the court said: 

“. . . we are of the opinion that from an adjudication that a person is insane it does 


not follow that the insanity is necessarily of that character which disqualifies the 
person from entering into a valid contract.”!7 


In another case the court said: 


“Where a person, apparently of sound mind and not known to be otherwise, enters 


. Smout v. Iibery, 152 Eng. Reports 357 (1842); see also Brett’s dicta. in Drew v. Munn, 4 Q. B. 661. 
. DeWeese v. Muff, 57 Neb. 17, 77 N. W. 361 (1898); Catlin v. Reed, 141 Okla. 14, 283 P. 549 
F a y McKenzie, 4 Watts and S. 282 (1866) (Pa.}; Carriger’s Admr. v. Whittington’s Admr. 26 
. Florida, Maryland, Mississippi, Rhode Island (payment to agent in good faith and without notice), South 


; Scouts of Wisconsin, 1951 Section 243.06. ; a 
‘ cooneie, ows, ees ~~ Ohio has a statute passed in 1951 that reads similarly. 
Fe ee , vol. 2, Agency, section 60, citing Mills v. Union Central Life Insurance Co. 
Bead 43 Ve 693 (1871); see also Davis v. Lane, 10 N. H. 156 (1843). 
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into a contract which is fair and bona fide, and which is executed and completed, 
and the property, subject matter of the contract, cannot be restored so as to put 
the parties back in status quo, such contract cannot afterwards be set aside either 
by the alleged lunatic or those who represent him. Therefore, where a lunatic pur- 
chased certain annuities for his life of a society which at the time had no knowledge 
of his unsoundness of mind, the transaction being in the ordinary course of affairs 
and bona fide on the part of the society, after death of the lunatic, his personal 
representatives cannot recover back the premium paid for the annuities.”!8 
It is readily apparent in reading the cases that there must be an adjudication 
of insanity’? to operate to terminate the agency, but that the adjudication in and 
of itself will not always operate to terminate the agency as was pointed out 
above. 


When it comes to bankruptcy, we find the courts applying equitable prin- 
ciples. “The bankruptcy of the principal terminates the authority of the agent 
as far as relates to the property of which the principal is divested by the bank- 
ruptcy, although as to the other rights the authority is not affected. . . The 
revocation dates back from the act of bankruptcy, provided adjudication fol- 
lows, but the doctrine of relation back is not allowed to defeat the rights of 
an intervening bona fide purchaser, who has no notice of the acts of bank- 
ruptcy.”"! In this type of case there must be an adjudication” and the results 
are not fantastically bad. The rule as applied to a bankrupt principal adopted 
by the Restatement is as follows: 

“The bankruptcy or the substantial impairment of the assets of the principal, of 
which the agent has notice, terminates his authority as to transactions which he 
should infer the principal no longer consented to have conducted by him.”23 

There the restatement does not say that adjudication is necessary, but if the 
agent has notice, no harm inequitable to either should result. 


Where the nations of the principal and the agent respectively are at war the 
cases seem to follow one of three theories: (1) The war automatically revoked 
the agency;7* (2) War will not revoke the contract where there is no com- 
munication contemplated between the principal and the agent, as an agency to 
collect a debt or care for some property; (3) Where it is to the interest of the 
principal to have the agency continue, his assent to its continuation will be 
presumed.”° This attempt by the courts to find some grounds for the continua- 
tion of the agency is indicative of the court’s willingness to admit the usefulness 
of agency relationships. 


In summary it may be said that courts seem to strive to avoid the “shock- 
ingly inequitable” results of the termination by operation of law of agency not 
coupled with interest. That is, they seem to be willing to avoid that result ex- 

18. Pre 2 Soe 2 Be <r. See also Drew v. Munn, supra. For the Federal rule see Clark Car Co. 
‘: 19. joo Racher, 148 Ill. App. 548 (1909). 
20. . Head, supra. 
. Tiffany , Pp. 234. ; 
4 i , vol. 2, Agency, p. 58, conten 71. 


Agency, supra. Section le 
302 (1869). Mutzenbecher v. Ballard, 266 N. Y. 574 (1925). See comment 


in 3 University of Chicago Law Review 137. 
3. "Fisher’v. Krutz and Campbell, 9 Kan. 501 (1871); Williams v. Paine, 169 U. S. 55, 42 L. ed. 658 
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cept where the termination comes as a result of the death of either the agent 
or the principal. Yet as we have seen, cases going back in our judicial history 
both here and in England have urged even in those cases that the termination 
be tempered to get the equitable result. The Ohio court speaking in the Land. 
mark cases of Ish v. Crane said: 
“Now upon what principle does the obligation, imposed by the acts of the agent 
after bis authority has terminated really rest? It seems to me that the true answer 
is public policy. The and practical purposes of trade and commerce, and the 
imperious necessity of confidence in the social and commercial relations of 
require that an agency, when constituted should continue to be duly credited. . .”27 


and this from a legal writer: 
“Although. . . the weight of authority is against the doctrine that acts done after 
the death of the principal where the other party had no knowledge or notice of the 
Seis See th Ve Geeensd Weld, hn Goettion ie cactalady eqihible wed just, and pro- 
distinc GE pase tnieehinine tar tes Gheaneiion, ofl Geddes tanagh tin tadlien 
of the agents.”28 
It would reasonably seem to follow that a law such as the Wisconsin statute 
noted above should be enacted to replace those statutes such as provide only 
for recordation of those special agency instruments—powers of attorney—’? to 
bring about results that are more satisfactory on the whole. 


27. Ish v. Crane, supra. 
28. 39 American Decisions 90 (1910). 
29. General Statutes of Kansas, 1949, Chap. 58, sections 601 to 603. 


CASE NOTE 


TAXATION—PAYMENTS FOR THE ACQUISITION OF 
PARTNERSHIP INTERESTS—NON-DEDUCTIBILITY AS 
BUSINESS EXPENSE—ESTATE OF GEORGE A. 
McDEVITT, 12 TCM. 


The petitioner and one Coveney were members of a partnership engaged in the busi- 
ness of soliciting advertising, from which Coveney withdrew, upon the agreement that 
he would receive monthly payments of $2,000 for a period of three years. The agreement 
was drawn up so as to make it appear to be an employment contract, in order that the 
partnership could deduct these payments as compensation. The memorandum of agree- 
ment states that Coveney assigns “all right, title, interest and ownership. . . upon con- 
sideration that (Coveney) be employed by the (partnership) for the term of three 
years... phate: Aegean scat ge a mage .. +” The Tax Court held, 
that the Commissioner properly disallowed deductions for the $2,000 monthly pay- 
ments made to Coveney, the retiring partner, since the payments were not made for 
Coveney’s services, but were made for his partnership interest. 


The sole question before the court in this case is whether or not the monthly payments 
of $2,000 are deductible under Section 23(a) of the Internal Revenue Code as com- 
pensation for services. The alternative classification of these payments would be as 
capital expenditures, and as such would be non-deductible. The law is settled that where 
payments to a retiring partner are clearly the consideration for acquisition of his partner- 
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ship interests, such payments are capital expenditures, and as such would be non- 
uctible business expenses (Arthur P. Williams, et al., 24 BTA 1070; Dorcas G. Rehtz, 
26 BTA 807; Frank L. Newburger, 13 TC 232). A recent General Counsel Memoran- 
dum ruling (G.CM. 26379, 1950—1 CB 58) has further clarified the treatment of 
the sale of a partnership interest by declaring that such a sale is the sale of a capital asset 
end not the sale of the various component assets. Thus the determination of whether or 
not such payments are compensation is dependent on whether or not the transaction 
constitutes a sale. If a sale, the payments are capital itures. In Greene & Greene 
(11 BTA 643), where an insurance business was erred under a bill of sale under 
which the former proprietor was to receive stock and specified annual payments and 
was to render services at his discretion, the court refused to allow the annual payments 
to be deducted as compensation, looking both to the substance and form of the agree- 
ment and pointing out the liability of the company for pa whether services were 
rendered or not. In other cases, where the retiring member, officer or employee of a 
business actually agrees to render services, the question becomes one.of allocation or 
determination of a reasonable amount payable for the services actually rendered (Black 
River Sand Corp., 18 BTA 490, Dec. 5698). Form of the agreement would seem not to 
be controlling. In Brush Moore Newspapers, Inc. (33 BTA 369), while the term salary 
is used to describe certain payments made in connection with a sale of stock, the pay- 
ments were held to be capital expenditures, since the salary was payable whether the 
seller lived or died. G.C.M. 26379, 1950—1 CB 58, states that the treatment of the 
sale of a capital asset “should be limited to those cases in which the transaction in sub- 
stance and effect, as distinguished from form and appearance, is essentially the sale of 
a partnership interest.” 
The McDevitt decision indicates the tendency of the courts to examine the substance 
and effect of a transaction rather than the form and appearance, and it would seem 
that this realistic approach would operate as a deterrent to tax evasion and fraud. 


NARRA SHERRELL SMITH, 3 L. 
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BOOK NOTCES 


PROCEDURE BEFORE THE BUREAU OF INTERNAL REVENUE (the Bureau 
as reorganized in 1952), by Edgar J. Goodrich of the District of Columbia, Iowa, Minne- 
sota and West Virginia Bars and Lipman Redman of the District of Columbia and 
Pennsylvania Bars. Published by the Committee on Continuing Legal Education of the 
American Law Institute collaborating with the American Bar Association, 133 South 
36th Street, Philadelphia 4, Pennsylvania. (2d Edition Feb. 1953. $2.50. Pages 172.) 

This book is most timely. It includes the drastic internal reorganization of the Bureau 
of Internal Revenue completed only last December. The first edition is therefore en- 
tirely rewritten. This book is a step-by-step guide in handling a tax case before the 
Bureau of Internal Revenue from the time a tax return is filed until the matter is either 
settled or earmarked for litigation. An easy to understand manual written primarily 
for general practitioners, the is important for tax lawyers and accountants as well. 
The first edition was said to be the first book in which this practical material had been 
collated in one place. Perhaps the same may be said of the new edition. 

The reader is first oriented with a concise picture of the reorganized structure of the 
Bureau and with specific instructions for his admission to practice before it. He is then 
initiated into some basic Bureau procedures, such as the issuance of rulings and other 
administrative announcements, which are often controlling in the disposition of mat- 
ters before the Bureau. 

Against this broad background, the book picks up the ordinary income tax return 
about to be filed and traces it in detailed fashion through its various and devious steps 
through the Directors’ and District Commissioners’ offices and the Appellate Division. 
It treats every procedural twist to be met on the way, including numerous recent changes, 
and discusses arguments for and against settlement at the various stages and alternatives 
in the event of no agreement. The trail stops as the issue is about to be litigated. 

The same treatment is then accorded to the processing of fraud cases involving po- 
tential criminal prosecution. That area of Bureau practice involves basically different 
considerations and procedures. Suggestions for dealing with special agents, District 
Counsel and the Department of Justice are therefore separately handled. 

The last chapter is an extensive discussion of miscellaneous but highly important =< 
cedures. This covers revenue rulings, closing agreements, offers in compromise, 
claims, assessment and collection, and computation of interest. It is surprising to general 
practitioners, for example, that the Bureau will frequently give what amounts to an ad- 
visory opinion of the tax consequences of a proposed business transaction, which can 
be altered or abandoned accordingly. 

These practical problems are thoroughly covered in practical, down-to-earth fashion. 
The book tells the practitioner what he must, can, and sometimes should do at k 
points, not only to protect taxpayer's rights, but also to present his position most ef. 
fectively to different Bureau representatives. It should be in the library of every lawyer. 


A CIVIL ACTION—FROM PLEADINGS TO OPENING OF TRIAL, by Hubert 
Hickam of the Indianapolis, Indiana, Bar. Published by the Committee on Continuing 
Legal Education of the American Law Institute, collaborating with the American Bar 
Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. (Feb. 1953. $2.50. 
Pages 196.) 

This book is a practical, thorough guide to the practicing lawyer in one aspect of the 
preparation for trial of a civil action. It begins with pleadings and ends with the open- 
ing of trial. The author, a distinguished member of the Indianapolis Bar, writes with 
a background of long experience. He has been both a “country” and “city” lawyer and 
his text reflects the thoroughness and completeness of his methods of preparation. 
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The table of contents itself is an excellent checklist. Included are the following im- 
portant aspects for preparation for trial: 
. The Complaint 
Pleadings and Motions Preceding Answer 
Answer 
Summary Judgment ; 
Organization and Development of the Files 
Analysis of the Case 
. The Use of Visual Evidence 
Dispositions and Discovery 
Requests for Admissions 
. Stipulations as a Substitute for Proof 
. The Pre-Trial Conference 
. Negotiations With Opposing Counsel 
The Trial Brief 
. Preparation of Documents for Use in the Trial 

16. Should a Jury Trial be Requested? 
17. Preparing Jury Instructions 

This brief outline cannot do justice to the thoroughness of Mr. Hickam’s work. He 
has left nothing unsaid and what he has said has been so well done that this book will 
be helpful to every lawyer, both young and old, who tries cases. The book is one in a 
series of six published by the Committee on Continuing Legal Education which will 
cover a civil action through the stages of preparation, trial appeal. 


NATIONAL LEGAL AID CONFERENCE PROCEEDINGS AVAILABLE. 
The 1952 Committee Reports and Proceedings of the National Legal Aid Con- 
ference in San Francisco are now obtainable. Copies may be ordered from the 
National Legal Aid Association at 328 Main Street E., Rochester 4, New York. 
Price $1.00 per copy. 

A partial list of the reports and discussions covered includes: 

Handling Debt Problems. The Use of Consumer Credit—Legal Aid for the Debtor— 
Credit Controls—Debtor Trusteeships. 

Interstate Legal Aid Service. The Reciprocal Non-Support Act, and discussion of 
Recent Amendments and Problems of Enforcement—How to Locate Deserting Rela- 
tives—Referral of Cases Among Legal Aid Offices. 

Representation of the Poor in Criminal Cases in California. Public Defender Sysceem— 
Service by Assigned Counsel in the Federal Courts. 

Organizing Legal Aid and Lawyer Reference Services. Relation of Legal Aid and 
Lawyer Reference—Handling the Marginal Case—Routing the Client to the Referral 
A Building the Referral Service—How the State Bar Can Help—Rotation Sys- 
tem and Public Relations. 

Text of Speeches by Hon. John E. Hickman, Chief Justice, Supreme Court of Texas; 
Hon. Arthur T. Vanderbilt, Chief Justice, Supreme Court of New Jersey; Sir Godfrey 
Russell Vick, Q. C.; Robert G. Storey, and others. 

The Volume also includes the Uniform Reciprocal Enforcement of Support Act as 
Amended; “Indebtedness as a Casework Problem,” a study of Margaret Fitzsimmons, 
Director of Casework, Family and Children’s Service of Minneapolis; and the Statistics 
of Legal Aid Work in the United States and Canada for 1951. 
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sistant City Attorney of Hays—under Del 
Haney. Joe Downs of Leavenworth pre- 
sided at a dinner meeting commemorating 
the 80th birthday of Lee Bond and in ac- 
cordance presented him with ‘a plaque cele- 
brating 50 years in the practice of law. 

Ike Loy has a new office in Pittsburg; 
opened up with his father who is a C.P.A. 
He says he has had several clients and is 
doing pretty well. 

Bob Johnson of Topeka is moving back 
to the Columbian Building—going in with 
Mike Casey and Bill Mills, in the former 
office of Frank Eresch, who went to Hous- 
ton, Texas. 

Miss McG is in the hospital 
with a broken hip; she fell down on the 
walk in front of the office building one 
windy day. All reports indicate she is 
making good progress and is well on the 
road to recovery. 

Charlie Wheeler of Pittsburg died at the 
Bell Memorial on April 21. Charlie had 
had a tough time of it the past year. 

ohn Anderson came home from To- 
after a seige in the Legislature and 
opened up with Murray Hodges and Neal 
Hambleton, over the First National Bank 
in Olathe. 


Jim Phillips has an office, open and 


ready for all clients, in Parsons—Jim is the 
last one to open there. 

Frank A. Bien has gone in with Harper 
& Hornbaker at Junction City. This is the 
newest addition to the Junction City group. 

Sedgwick County is in the process of 
developing a new Court House. I see where 
Pat Sargent has appointed a committee to 
look after the needs of the lawyers. It will 
take form and eventually develop. 


Walt Sawhill has an office in 
Wichita at 519 S. Broadway. Walt is do- 
ing a little insurance adjusting to get 
started. 

Bob Freeman is taking over the Legal 
Department of the Mid States Oil Co., with 
offices at 145 N. Water Sc. in Wichita. 
This is a new deal, as far as I know—for 
both Bob and the company. 

Tom Evans has quit the office of City 
Attorney in Topeka and has over 
with Dick Fatzer in the office of Attorney 
General. Dick is looking for a couple more 
men, as this is written; he may, however, 
have the places filled when it appears in 
print. 

Charlie Stough and Milt Allen have 
formed a firm in Lawrence, under the firm 
name of Stough and Allen, with new of- 
fices under the Federal Loan, a new build- 
ing that’s air conditioned and steam heated 
a> the occasion requires; certainly is a mod- 
ern office. 

Art Walker and Norman Iverson are in 
the new Walker Building at Arkansas City. 
Both have new and comfortable offices, 
ready to accommodate all the clients who 
may apply. 

John Weckel has joined Rudy Barta in 
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Bill Muir of Anthony was home with a 
throat condition the day I spent in An- 
thony. 

Howard Wilcox of Anthony has redone 
his office in a big way since he came back 
from the Court House, having retired as 
Probate Judge on January 1st. 

Herb Ramsey of Hutchinson died about 
the middle of April. Herb had been con- 
fined to his home for some time, with a 
heart condition. He had about quit the 
practice. Duane Roberts is in his office, 
and as far as I know, has taken over. 

Hal Black of Wichita died the first week 
in April. Hal had been one of the regular 
Old Guard who missed nothing and knew 
everything. Anytime I wanted information, 
Hal always knew. He was a great guy. And 
my good friend Ed Hackney died in March, 
at Wellington, where he had practiced over 
50 years. 

Clem Wilson and his wife were driving 
to Denver, Colorado, lost control of the 
car, Mrs. Wilson was killed. Clem lingered 
after the accident a day or two, he then 
died. 

So many of my old friends have passed 
away, the column may sound like a roll 
call of the departed. 


Crawford County had a Bar meet 
on the night of April 11 at Pittsburg, Kan- 
sas. The surrounding County Bar associa- 
tions were present—Cherokee, Labette, 

and some others. It was a nice 
party and they had a good crowd. Judge 
John Kirkpatrick from Olathe attended, 
then went over to Erie to hold court for 
Barney Dunham, who disqualified in the 
case Judge Kirkpatrick heard. 

Bernie Frigon has hied himself out to 
Dodge City; I understand he opened an 
office and is ready to practice in Karl Mil- 
ler’s court. Good luck, Bernie! 


The Central Kansas Bar and the North- 
west Bar have selected the same date for 
their Spring meet, May 23rd. The North- 
west meets at Salina, and the Central at 
Marysville. I have already accepted an in- 
vitation from the Northwest; I'm sorry to 
have to decline the cordial invitation I re- 
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ceived from Bill Drumm of Seneca—an- 
other time, Bill, and I'll catch you. 

Dick Holmes joined the Holmes, Mitch- 
ell and Gamelson firm at Wichita. Dick is 
the son of the senior member. 


Wyandotte had a large celebration at the 
State Bar convention. Seemed to me a bet- 
ter turn out for Wichita than Wichita had 
for Wyandotte. 


Charlie Lowder of Kansas City, Kansas, 
has been appointed Chairman of the Com- 
mittee on Municipally Owned Utilities. 
This is in connection with the National 
Institute of Municipal Law Offices. 

Wash Lilleston resigned as Secretary of 
the Board of Bar Examiners; Bill Casey of 
Hutchinson took his place. This makes 
two new members in the last 12 months, 
Elmer Euwer being the other one. 

Oscar Ostrum has a new office at Rus- 
sell; rumor has it that when Dean came 
back from the Armed Services he threat- 
ened to leave unless Oscar fixed up the 
office. They spared no expense in doing 
so, and the office shows it. 

Someone said Harold McCombs of Rus- 
sell had suffered a slight heart attack. I 
haven't seen him recently. Hope it was 
nothing too serious. 

John Woelk and Glenn Banker formed a 
new firm in Russell. Bob Dole is now 
County Attorney of Russell County. 


Del Haney of Hays stepped out in a big 
way—got married, which was quite a sur- 
prise to his friends, then organized the 
law firm, Haney, Cruise and Wasinger. 

Washburn Law School, through the 
Board of Regents, has approved the rein- 
statement of the Juris Doctor degree. 


Think I reported the Garden City 
changes in the last Hash column. In case 
I didn’t, Cliff Hope, Sr., heads the firm of 
Hope, Hoag, Saffels, and Hope, and the 
old Hutchinson firm takes in Chuck Flem- 
ing of Scott City under the firm name of 
Hutchinson, Vance, Fleming, Vance, and 
Fleming. The boys do move around, don’t 
they? 

Don Sheaffer of Hutchinson closed the 
book one morning and went out quietly. 
Don had been ailing for quite a spell. Abe 
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Wineloot took over the office, joining with 
Bill Cole and Ken Ehling the firm 
mame of Wineloot, Cole and Ehling. 
They're three young fellows who will make 
a spot in the Legal World. 

Jim Lockwood, formerly of Fe. Scott, is 
now a junior member of the firm Brenner, 
VanValkenberg and Wimmell, with offices 
in the Lathrop Bldg., Kansas City, Mo. 

Bill Dunlay has opened an office in Par- 
sons, across the hall from Glenn Jones. I 
don’t know what he had in mind, but any- 


Springs to a ground floor location. Grant 
has fixed up a swank arrangement handy 
to the clients. 
Art Mellott has been confined to 

the hospital in Kansas City, Kansas, for a 
surgical mend-up. I haven't heard the par- 
ticulars, but hope it was nothing serious. 

Wm. Smelser celebrated 62 years as a 
member of the Kansas Bar. He has prac- 
ticed continuously since 1891 in Emporia 
with the exception of 10 years in Wash- 
ington, D. C., on the U. S. Immigration 
Court. Quite a record. 


Jack Sheldon has taken over the duties 
of County Attorney of Nemaha County. 
Jack has an office at Sabetha. I think he 
is about the last one to open in Nemaha 


J , 
in Garden City. Jack was in an abstract of- 
fice for awhile before concluding he should 
cpen on his own. 

This new Judge's Retirement bill just 
passed the Legislature will change the 


status of more present judges than is ap- 
parent on the first appraisal. After 1954, 
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there could be more new judges than Art 
Skaer had disguises in the Bar Show. 

That Mankato bunch of lawyers are an 
elusive gang—I never did get to visit with 
them, and I know of one who never left 
the hotel room, because he had to baby sit. 
I would like to have seen you, Lorn! 


A pretty well behaved bunch of men at- 
tended the State meeting. I had no hats, 
Coats, or shoes left over when I packed to 
leave——everything came out even. Made 
it nice for Sunday morning. 

Doug Gleason has been inted City 
Attorney of Ottawa, ing Roscoe 
Redmond who held the job for 22 years. 
Roscoe has seen the big growth in Ottawa. 

Harry Snyder in Topeka is another man 
mentioned for the post of District Attor- 
oe Se ee ee ae eee 
for the office, but nevertheless is gratified 
to learn of the movement. 

Tom Lillard of Topeka has been con- 
fined to the hospital for surgery. As this is 
written, he is doing very well and will be 
out soon. 

Someone said Bill Eddy of Marysville 
has been offered a chance at the D. A. of- 
fice. This is more scuttlebutt—may be real 


though. 

Under date of April 29, 1953, Edward 
Rooney writes to his Washington High 
School friends: “I am interested in the 
1953 Washington High School Alumni 
meeting. Justice Walter Thiele of the Su- 
preme Court of Kansas graduated 50 years 
ago and is by all means the outstanding 
lawyer graduate of the Washington High 
School. He is one of the ablest and most 
dignified justices of the Kansas Supreme 
Court and therefore an adornment to the 
city of Washington and an honor to the 
Washington High School. I think it would 
be very fitting if on the 50th anniversary 
of his graduation from high school the 
alumni would make some recognition of 
it in the graduation exercises. 

“In this connection, another one of our 
alumni, Jack Bond, has been elected presi- 
dent of the State Bar Association and it 
cannot but help the dignity of our Alma 
Mater to know that it has the honor of 
having one of the seven justices of the 
Kansas Supreme Court as an alumnus.” 





v rTes a 


aor 


—s we TM HG 


RESOLUTIONS OF THE EXECUTIVE COUNCIL 


RESOLUTIONS OF THE EXECUTIVE COUNCIL 
(Adopted May 23, 1953) 


RESOLUTION No. 1 


WHEREAS, The Executive Council of the Bar Association of the State of Kansas, does 
hereby re-affirm its faith in the United States Constitution and the rights, privileges and 
immunities granted and the form of government secured by that instrument, and 

WHEREAS, This Executive Council does hereby condemn government by Executive 
Agreements or Treaties with foreign nations to the extent that they conflict with the 
provisions of the Constitution of the United States; and 

WHEREAS, This Executive Council approves in principle, the adoption of an appro- 
ee eee eee Constitution which would prohibit any such 

Agreements or Treaties with ia aadions which alight come wih she 
provisions thereof: Now, Therefore, 

Bg IT RESOLVED, That the Executive Council of the Bar Association of the State of 

the adoption of Senate Joint Resolution No. 1 and 
the ican Bar Association which would provide that: 
1. A provision of a treaty which conflicts with any provision of the Con- 
stittuion shall not be of any force or effect. 


2. A treaty shall become effective as internal law in the United States only 
thru legislation which would be valid in the absence of treaty. 


3. Executive agreements shall be subject to regulation by the Congress and 
to the limitations imposed on treaties by the article. 


RESOLUTION No. 2 


RESOLVED by the Executive Council of the Bar Association of the State 
it is the consensus of the Members of the Executive Council that Senate Bill No. 
now pending in the Senate of the United States in the First Session of the 83rd 
to increase the salaries of Members of Congress, Judges of the United States Courts, and 
United States — — other purposes, is meritorious and needed legislation 
into law. 


RESOLUTION No. 3 


RESOLVED by the Executive Council of The Bar Association of the State of Kansas, 
That it is the consensus of the Members of the Executive Council that in view of the 
gradual increase of business in the United States District Court for the District of 
Kansas the position of a third Judge of the United States District Court for the District 
of Kansas should be created by the Congress of the United States. 
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When Lawyers 
get together 


IN WICHITA 
IT’S AT THE 


HOTEL 


WICHITA BAR ASSOCIATION 


MEETS EVERY TUESDAY NOON... 


IN THE HEART OF DOWNTOWN WICHITA 
AND WITHIN WALKING DISTANCE OF THE 
COURT HOUSE AND FEDERAL BUILDING 


Another Schimmel Hotel with... 


SCHIMMEL SERVICE 


+ YEAR-AROUND AIR-CONDITIONED 
+*« TRAIL ROOM OPEN AROUND THE CLOCK 


+ LASSEN COFFEE SHOP 








When in Stay at 

KANSAS CITY, KANSAS TOWNHOUSE 
OMAHA, NEBRASKA BLACKSTONE 
LINCOLN, NEBRASKA CORNHUSKER 
GALESBURG, ILLINOIS CUSTER 








all Schimmel operated...Direct Teletype Service... 
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z How great a value do you place 
on YOUR FILE OF BRIEFS? 








Most lawyers would hesitate to swap their briefs 
for the briefs’ weight in gold. All the long research, 
the tested data they set out, the hope for a future 
case in point—these explain the value of briefs. 


If you place a like value on your briefs, then you’ll 
recognize the worth of the super-briefing service: 


American Law Reports, Second Series 


Each annotation in A.L.R.2d is an exhaustive brief on 
both sides of a particular point. Every case, in every 
jurisdiction, which bears upon that point is cited in the 
annotation. 


Owning A.L.R.2d is like hiring a staff of skilled, highly 
trained research men. You can save many hours of brief- 
making—let A.L.R.2d do the work for you. 
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Bancroft-Whitney Co., San Francisco 1, California 
The Lawyers Co-operative Publishing Co., Rochester 14, N. Y. 





























oe mae 
1873 - 1953 


Shepard's Citations 


LIMINATES much of what would otherwise be 
laborious and lengthy research by 


| NDICATING in one place all citations to a case, a 
constitution, or a statute, thus 


IVING in an amazingly compact form the com- 
plete judicial and legislative 


ISTORY of that case, constitution, or statute as 
well as the 


REATMENT accorded it by each court citing it or 
legislative body acting upon it, 


NCLUDING direct reference to any paragraph of 
the syllabus of the cited case containing the 


E XACT point of law referred to by the court citing 
the case; and deservedly, therefore, 


T HROUGHOUT the entire nation and to every mem- 
ber of the Bench and Bar it 


AS become the "indispensable service'’ without 
which no legal library is complete. 


ANNIVERSARY 


Shepard's Citations 
Colorado Springs 
Colorado 





Copyright, 1953 by Shepard’s Citations, Inc. 

















A NEW and ENLARGED Edition 


KANSAS 
Probate Law and Practice 
with Forms 


BY 
SAMUEL E. BARTLETT 
Wichita 










Draftsman of the Probate Code and Outstanding Authority 
on Kansas Probate Law and Practice 





This greatly enlarged edition includes over 700 forms and 
entirely new chapters on such important subjects as estate 
planning, the Simultaneous Death Law, Termination of Life Estates 
and Joint Tenancies, and Probating Land Titles. 















Vernon Law Book Co. 


KANSAS CITY 6, MO. 








